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MR JI PENGFEI'S SPEECH AT THE SIXTH PLENARY SESSION
OF THE DRAFTING COMMITTEE FOR THE BASIC LAW
(12 DECEMBER 1987)

»

Members,

I now call the sixth plenary session of the Drafting Committee
for the Basicec Law to order. .

During the three months following the fifth plenary session, the
Subgroups further ; revised. the draft provisions of the various
chapters-according to the opinions raised by members at the fifth
plenary B8ession and the proposals of the Consultative Committee
for the Basic Law (CCBL). By now, the Subgroup on the
Relationship between the Central Government and the HKSAR and the
Subgroup on Fundamental Rights and Duties of HKSAR Inhabitants
have basically resolved the remaining problems regarding the
provisions drafted by them. At the fifth plenary session, a
considerable number of provisions '"had yet to be drafted" by the
Subgroup on Political Structure. But after much hard work, the
Subgroup has prepared various proposals regarding these
provisions for further deliberation at the plenary session. The
Subgroups on Economy and on Education, Technology and Culture
. have further reqised the provisions regarding their respective
scopes.

The Judging Panel of the Design Competition for the Regional Flag
and Emblem of the HKSAR held 1its second meeting yesterday to
examine and pass the adjudication procedure for regional flag and
emblem designs. The collection of designe 18 beling carried out
as planned.

After the f1ifth plenary session, the CCBL has continuocusly been
_supplying us with final reports of their special groups and the

opinions or proposals of its members. The Secretariat of the
Drafting Committee have distributed these documents for the
drafters' reference. The final reports and members' opinions are
of great value to the drafting of the Basic Law. Some o©of them

have beqn adopted by the subgroups in their preparation of
relevant provisions.

In accordance with the regsolution of the fifth plenary sBession,
the agenda for this session mainly includes the following : (1)
To further discuss the draft provisions of Chapters U4,5,6 anda 10
of the Basic Law prepared by the Subgroups on Politicsel
Structure, on Economy and on Education. Technology and Culture:
(2) To discuss the collection of draft provisions as a whole and
. to suggest amendment and modification. The f£ifth plenary session
decided thaf the discussion of this session would focus on the
drarft provisions prepared by the Subgroups on Political
" Structure, on Economy and on Education, Technology and Culture.



Some of the provisions on politlcal structure ang the
Supplementary Provisions arc submitted to a plenary session for
the first time, It 1s hopred that they will be thoroughly
discussed by members. The Secretariat of the Drafting Committee
has submitted to this session a collection of draft provislons of
the . various chapters prepared by the Subgroups of the Drafting

Commlittee, and a number of questions have been brought up
preliminarily. I heope you will have an overall discussion on the
draft and propose any amendment 'and modification. The co-

ordinating group will start functioning during this session.

Memberg, this is a very important session. I hope we will exert
ourselves to make 1t a success.



PROGRESS REPORT OF THE SUBGROUP ON POLITICAL STRUCTURE
(12 DECEMBER 1987)

Chairman., Vice-Chairmen. Fellow Members,

The Subgroup on Political Structure has held three meetings since
the fifth plenary session of the Drafting Committee 1in August
1987. The progress of this Subgroup over the past three months
is reported as follows : '

The eleventh meeting of the Subgroup was held in Beijing on the

morning of 26 August 1987. As requested by the fifth plenary
gession, the Subgroup discusesed and determined the work schedule
of the Subgroup for: the period prior to the sixth plenary
session. The meeting azeked members to speed up the progress of
the Subgroup by deliberating upon the Supplementary Provisions
and the provisione were marked "has yet to be drafted" under
Chapter 4.

The Subgroup's twelfth meeting which was held in Guangzhou from I
to 6 October 1987 discussed members' opinions and suggestions on
the provisions under Chapter 4. Besides atudying the relevant
reports submitted by the CCBL and making further amendment to the
.provisions under Chsaspter 4, the meeting began drafting the
provisions under Chapter 4 which were marked "has yet to be
drafted" and Articles 1,2 and 3 under +the Chapter on
“"Supplementary Provisions™.

The thirteenth meeting of the Subgroup was held in Guangzhou from
31 October to 2 November 1987. The meeting further studled all
of the provieions under Chapter 4 and the Supplementary
Provisions. The meeting also passed the progress report to be
submitted to the sixth plenary sesgsilion of the Drafting Committee.
On the 7 articles regarding the selection of the Chief Executive,
the formatlon of the legislature, the gelection of the presgildent
of the legislature, the power of the legislators to propose
motions, the Jurisdiction of the HKSAR courts., the formation of
the first government of the HKSAR, the continued effectiveness of
the laws previously in force and the previous certiflcates and
contracts. the Subgroup has not reached a congensus. The
Subgroup resolved that . the diverse opinions be listed as

proposals in the report for further discussion at the plenary
session.

After the fifth plenary session and easch of the three meetings of
the Subgroup. some Subgroup members residing in Hong Kong have
Joined the exchange session held by the relevant special group of

the CCBL to report the results of the Subgroup's meetings and
re¢ceive the views of CCBL members.

The following preliminary provislions drafted by the Subgroup are
csubmitted to the plenary cession for examination.



Subgroup'on Political Structure

{The provisions are included 1in the (Collection of Draft
Provisions of the Yarjous Chapters Prepared by the Subgroups of
the Drafting Committee. See Articles 43 - 102.) :




PROGRESS REPORT OF THE SUBGROUP ON ECONOMY
{12 DECEMBER 1987)

Chairman, Vice-Chairmen, Fellow Members,

The elghth meetling of the Subgroup on Economy was held in

Guangzhou from 29 to 30 October 1987. Five members (from
mainland and Hong Kong) were absent with apologles. The members
present, in the apirit of democratic consultation., further

studied and discussed the revised draft of Chapter 5 on "The
Economy of the HKSAR" article by article in accordance with the
opinions raised by the fifth plenary sesgsion, the relevant
speclial group of the CCBL and other sources. New proposals for
amendment were put forward.

At this subgroup meeting, members agreed that some articles in
the revised draft be modified, merged and apridged. The
following substantial amendments to the contentsg were made :

(1) To be more precise, the origihal article "The HKSAR shall
maintain a basically balanced budget"™ was amended to read
"The drawing up of the HKSAR budgets shall follow the policy
of meintaining a basic balance between income and
expenditure".

(2) No amendment wag made to the paragraph "The svstem regarding
the issue of Hong Kong currency shall be prescribed by the
laws of the SAR"™. The paragraph "The issue of Hong Kong
currency shall have sufficlent currency reserve' was amended
to read "The Hong Kong currency at issue shall be covered by
freely convertible foreign currency reserves of no legs than
100%".

(3) The heading o¢f Section 3 "External Trade'" wasg amended to
read "External Trade and Economic Relations". The
provisions "“"The HKSAR shall adopt a free external trade
system. The HKSAR shall decide its external trade poliecy on
its own'" should read "The HKSAR shall adopt a free trade and
economic gystem, and decide on its own policles régarding.
external trade and economic relations".

{4) The Chinese term for "enterprises"™ as in the heading of

Section U "Indgst ¥, Commerce %pd other Enterprises" was
changed from " & 3 "to " AT O '

(5) It was decided after discussion that the provisions

: regarding such procedures as the drawing up of the budgets

and final accounts of the HKSAR, auditing and reporting to

the Central People's Government for the records should be

included in the relevant sections under Chapter 4 on "The

Political Structure of the HBKSARY, The relevant provisions
were therefore deleted from this Chapter.



On Section 5 {Land Leases), Section 6 (Shipping Management) and
Section 7 (Civil Aviation Management) under thie Chapter, members
present unanimously held that since the provisions of these three
gsectlions were of substantial 1mportance and there was legal basis
for their drafting., thelr contents should not be amended. But as

far as the placement of these provisions were concerned, it wasg
propoged that

(1) All articles in these sections remailn unchanged =and be
included in Chapter 5 of the Baslic Law, Thls was the view
of the majority of members.

(2) Some members proposed that Sections 5, 6 and 7 remain
unamended and be included in the Basliec Law as an appendix.
But it should be stated that the Basic Law and the appendix
would be of eguel 1egal effect.

We request the sixth plenary seseion to congider where these
provislons should be placed.

The provisions of the revised Chapter % on "The Economy of the
HKSAR" are reported as follows for further considervaticn.

Subgrour on Economy

{The provisions are included 15 the Collection of Draft
Provigjions of the VYarious Chapters Preprared hv the Subgroups of
the DPraftineg Committee. See Articles 103-147.)



PROGRESS REPORT OF THE SUBGROUP ON EDUCATION,
SCIENCE, TECHNOLOGY. CULTURE, SPORTS AND RELIGION
. (12 DECEMBER 1987)

Chairman, Vice-Chairmen, Fellow Members,

After the fi1fth plenary session of the Drafting Committee this
year, the Subgroup on Education, Science, Technology. Culture,
Sports and Religion held two meetings : the eighth meeting took
place Iin Beiljing on 26 August 1987, the ninth meeting in
Guangzhou on 8 and 9 October 1987. At the ninth meeting of the
Subgroup. members discussed and amended the provisions of Chapter
6 1n the light of the views on Chapter 6 expressed at the fifth
pleanry session, and with reference to the finsl reports of the
Special Group on Culture and Education of the CCBL. Wwith regard
to the question of professional qualifications in Article 9. some
members suggested adding the following to paragraph 1 of the
article: “the previocus manner and procedure for accrediting and
conferring qualificaetions for various types of professional
practice in Hong Kong will be retained and improved". And the
clause '"those professional organisations shall accredit and
confer professional qualifications 1in acecordance with their
previous practice'" should be added to paragraph 3. Some members
expressed disapproval and suggested that the original article
should remain unchanged. At present the former view 1is adopted
in the draft Article while the latter is included in the Note.
But as the two views are relatively diverse, it 18 hoped that
they will be discussed at the plenary session.

The revised draft of Chapter 6 on "Education, Science,
Technology, Culture, Sports and Religion in the HKSAR'" passed by
the Subgroup and the Notes to the relevant articles are now

submitted to the sixth plenary session of the Drafting Committee
for discussion. ’

Subgroup on Education., Sclence, Technology.
: Culture, Sports and Rellgion

(The provisions are included 1in <the Collection of Draft
Provisions of the ¥Yarious Chapters Prepared by the Subgroupg of
the Draftine Committee. See Articles!1l1-156.)



EXPLANATION GIVEN BY THE SECRETARIAT OF THE
DRAFTING COMMITTEE REGARDING THE COLLECTION
OF DRAFT PROVISIONS OF THE YARIOQUS
CHAPTERS PREPARED BY THE SUBGROUPS

QF THE DRAFTING COMMITTEE
(12 DECEMBER 1987)

The fifth plenary session of the Drafting Committee resolved that
the Secretariat of the Drafting Committee should make a
compilation of the draft provisions of the various chapters
prepared by the subgroups and submit it to the sixth plenary for
preliminary discussion on the draft as a whole so that proposals
for amendment and modification may be ralsed.

The Collection of Draft Provisions of the Various Chapters
Prepared by the Subgroups of ithe Drafting Committee (hereinafter
referred to ag the Collection of Draft Provisions) distributed
amongst members 18 compiled by arranging the draft provisions
submitted by various subgroups according to the order in the
Structure of the Basic Law (Draft) which was passed at the
second plenary session. As far as their contents are concerned,
no amendment has been made to the articles.

There are 10 chapters.  totalling 172 sasrticles in the Collection
of Draft Articles. Excepting the Preamble, Chapter 1 on "General
Provisions'" contains 10 articles: Chapter 2 on "The Relatlonship
between the Central Government and the HKSAR" contains 12
articles; Chapter 3 on "Fundamental Righte and Duties of HKSAR

Inhabitants" contains 20 articles: Chapter 4 on "The Politiceal
Structure of the HKSAR" contains s8ix sections, totalling 60
articles; Chapter 5 on "The Economy of the HKSAR" contains seven
sections, totalling 38 articles: Chapter 6 on "Education.

Science, Technology. Culture, Sports and Religion in the HKSAR"
contains 16 articles: Chapter 7 on "The External Affairs of the
ﬂKSAR" contains 8 articles: the three provisions under Chapter 8
on "The Regional Flag and the Regional Emblem of the HKSAR'" have
yvet to be drafted; Chapter 9 on "The Interpretation and Amendment
of the Basic Law of the HKSAR" contains 2 articles; and Chapter
10 on "Supplementary Provisions" contains 3 articles. ‘

In the course of compilation, the Secretariat felt that several
Questions should be pointed out so that members could refer to
them during their discussion. These quegstione are as follows :

.

1. . On the arrangement of the {Notes])

At Present, the drafts prepared by the five subgroups all
contain notes. These notes which are explanatory . in nature
reflect the views of the minority. There are two ways for
- arranging the notes. Four subgroups still place the notes
immediately after the relevant articles, whereas the
Subgroup on the Relationship between the Central Government
and the HKSAR decided to aprend all the notes to the end of



[ R e

tThe chapters. {The notes for the Preamble and Chapters 2.7
and 9 in the Collection of Draft Articles are placed at the
chapter end.) ’
T

What would happen to the notes upon the publication of the
draft of the Basic Law folﬁowingrthe seventh plenary session
next yYear - whether they should be deleted altogether or be
retained 1in a concise way? If it is indeed necessary to
retain some of the notes, Bhould they be put immediately.
after the relevant provisions or be included in an appendix

or s memorandum. Members are asked to deliberate upon thie
question. :

On the listing of proposals among the provisions

J

At present, some subgroups put forward a number of proposals
regarding those questions which are more complicated and
controversial. The 1listing of proposals 1is especially
common in the draft provisions prepared by the Subgroup on
Political Structure. Such practice at the present stage is
inevitable. How should we deal with this qQuestion after
discussion at this plenary session? Should it be dealt with
g8olely by the coordinsating group or should the proposals be
revised by the relevant subgroups before they would be
referred to the coordinating group? Members are a8lso asKed
to consider this question.

On the modification . of certain provisions

Some provisions 1n the Collection of Draft Provisionsg are
repetitive. For instance clause (6) of Article 47 of
Section 1 of Chapter U regarding the powers and functions of
the Chief Executive of the HKSAR: "To nominate the following
principal officlals and report such nominations to the
Central People's Government for appointment..... " is
repeated 1in the provision in Article 57 of Section 2:
"Prineipal officlals of the HKSAR executive authorities
ghall be nominated by the Chlef Executive of the HKSAR and
the nomination shal) be submitted to the Central People's
Government for appointment' ., Article 156 of Chapter 6
provides that organisations in the HKSAR may. using the name

"Hong Kong, China", maintain and develop relations with
other states, regions and relevant international
organisations. The article can be incorporated i1nto the
appropriate provisions in Chapter 7 on "External Affairs'".
Other chapters may also contain repetitive provisions. it
is proposed that the co-ordinating group should go through
the entire collection and consider any necessary
modification.

In addition, teking the Collection of Draft Provisions as a
whole, we may need to reghuffle’ certain articles. For
example, as the provisions regarding laend leases in Section
5 of Chapter 5 are mostly of a trensitional nature, they may
be moved to Chapter 10 on "Supplementary Provisions".



Article 124 on the development, management and use of land
has slready been given expression in Article 7 1n the
"General Provieions™. It may therefore be deleted.
Members are asked to consider "theése points.

4, On the heading of Chapter 6

The heading of Chapter &§ "Education, Sclence, Technology,
Culture, - Sports and Religion in the HKSAR" seems lengthy
while it cannot cover sll contents of the Chapter,. Memberse
are agked to consider whether the heading can be simplified.

These problems which the Secretariat has come across initially

when compiling the .draft provisions are summitted for the
reference of members during!their discussion.

10
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TRANSLATOR'S NOTE

The "#®" indicdates that the difference in wording, when compared
with the last version, 1s due to change in translation style.
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Preamble

Hong Kong, which has been part of Chinese territory from
anclent times, wag occuplied by Britain after the Opium War of
180L0. In December 1984, the Chlnese and British Governments
signed a Joint Declaration on thé question ¢f Hong Kong, and
affirmed that the PRC wili resume the exerclise of éovereignty
over Hong Kong on 1 July 199%. so as to realise the- long-held

common aspiratione of the entire Chineze peopie to reetore Hong

~
1

Keng to the PRC.

For the purpose of upholding natonal unity and territorial
integrity and maintalning the prosperity and stability of Hong.
Kong, the State, taking account of the history of Hong Kong and
its realities¥, has decided to establish 1n aécordance with the
provisione of Article 31 of the Constitution of the PRC a HKSAR
when resumlng the exercise of sovereignty over Hong Kong. Under
the guidance of the policy of "one country., two éystems“ the
systems and policies practised in Hong Kong shqll be different
from those in the mainland. and shall remain unchénged* for &0
yYyears. The basic policles of the State regarding Hong Kong have

been set out by our Government 1Iin the Sino-British Joint

Declaration.

The Basiec Law of the HKSAR 1s hereby* enacted in accordance
with the provisicns of the Constitution of the PRC, settlng out
the systemse to be implemented* 1in the HKSAR, 50 ag to ensure the

implementation of the basic policies of the State regarding Hong

Kong.

1k



{Notel It was proposed that & map showing the
geographical boundary*®* of the Hong Kong Special
Administrative Region be published by the State Council
when the Basic Law was promulgated by the National
People's Congress.

Chapter 1 General Provisions

Article 1: The HKSAR is an inalienable part of the PRC.

5
H

Article 2: The NPC authorises the HKSAR to exercise a high

degree of autonomy in accordance with the provisions of this Law.

‘Article 3: The executive authorities and the legislature of the
KKSAR shall. in accordance with the provisions of this Law, be

composed of permanent inhabitants of the HKSAR.

Article U: The socialist system and socialist peolicies <=hall
not be practised in the HKSAR and the previous capitalist sycstem

and l1ife-style shall remain unchanged.

Article 5: The HKSAR shall protect the rights and freedoms of

HKSAR inhablitants and other persons in accordance with law.

Article 6: Rights concerning the ownership of property,

including those relating to acqQuieition, use, disposal,
inheritance, and compensation for lawful deprivation¥* shall be
protected by law. The compensétion shall correspond to the real
value of the property concerned, freely converted and peid

without undue delay.

15



Article 7: Land and naturél resources wlthin the HKSAR belong

te the State. The HKSAR Government eghall be respongible for
their management, use and their leasing ocut or grant for the use
of individuals or legal persons*.' The recsultant income shall be

et the disposal of the HKSAR Government.

Article 8: The laws previously in force in Hong Kong, that 1s,
the common law, ruleé of equity, . ordinances, subordinate
legislation and customary law shall be malintained, save for any
that contravene this La@ and subject to any amendment by the

HKSAR legislature.

Article 9: In addition to Chinese, English may slso be used by

the executive authorities, the legislature and the Judiciery of

the HKSAR.

Article 10: In accordance with Article 31 of the Constitution of
the PRC, the policles and systems of the HKSAR, including the
social and economic systems, those relating to the protection of
fundamental righte. and freedoms, and those relating to exécutive.
legislative and Judicilal matters*, 'shall be based on the

stipulations of this Law.

Any law enacted by the HKSAR legislature shall not

contravene this Law,

(Note] Other views expressed by members of the Subgroup
on Central-SAR Relationship.

Article 2
A member proposed the article be amended ag follows:;

16



"The NPC authorises the HKSAR to exercice a high degree
of autonomy 1n asccordance with the provisions of this

Law. The power of supervision on the implementation of
this Law shall be vested in the NPC Standing Committee.
Any executive, legielative ,or Jjudicial act which goaoes

beyond the powers prescribed by this Law may be
nullified by the NPC Standing Committee.

Another member porposed the following amendment:
"Except for foreilgn and defence affairs which are the
respongibilities of the Central People's Government,
the HKSAR sheaell enjoy a high degree of autonomy."

A member proposed that a new article be added after
Article 2: "The HKSAR shall be vesgsted with executive,
legislative, and independent judicial power, including
that of final adjudication.®

Article 10

A member proposed that the last phrase of paragraph 1
be amended to read "shall ultimately be based on the

stipulations of this Law." And the second paragraph
should become a separate article.

Chapter 2 The Relationship between the Central Government and
the HKSAR

Article 11: The HKSAR 1is a local administrative region of the
PRC with a high degree of autonomy directly under the authority
of the Central People's Government (CPG).

I
Article 12: The Chief Executive and principal officials of the
executive authorities of the HKSAR shall be appointed by the CPG

in accordance with Chapter 4 of this Law.

Article 13: The CPG shell be responsgible for the foreign affairs

of the HKSAR.

17



The CPG authorises the HKSAR Government to deal with on its

own relevant external affairs in accordance with this Law.

The Ministpry of Foreign Affalrs of the PRC shall establish

an office in Hong Kong to handle forelgn affairs.

Article 18: The CPG shall be responsible for the defence of the

HKSAR,

Military forceg sent by the CPG to be stationed in the HKSAR
for +the purpose éf defence shall not interfere 1in the 1local
affairs of thé HKSAR. The HKSAR Government may, in times of need,
request the CPG for the military forées to assist 1n nmaintaining

publie order and relieving disasters.

Apart from abiding by the national laws of the country,
members of the military forces shall also abide by the lawe of

the HKSAR.

Expenditure for the military forces shall be borne by the

CPG.

Article 15: The HKSAR shall be vested with executive power. . It

' shall, 1h accordance with the relevant.provisions of this Law. on

its own manage executive affalrs relating to finance, monetary

affairs. economy, industry and commerce, trade, taxatiocn, poetal

service, civil aviation. maritime affairs, transport, agriculture
and fishery, civil service, home affairs, labour, education,
medical and health affairs,. soclial welfare, recreation and

culture, municipal construction, town planning, housiné. land and

18



real property, prublic order. immigration, climatology,
communications, sclience and technology. SsSports and other areas.

Article 16: The HKSAR shall be vested with legislative power.

Laws enacted by the HKSAR legislature shall be reported to
the NPC Standing Committee for the record, and such reporting

shall not affect the coming into operation of the laws.

¢
B

I the NPC Standing Committee, after consulting the HKSAR
Bagic Law Committee., considers that any law of the HKSAR i1s not
in accordance with this Law or legal procedures, it may return
the relévant law* fof-reconsideration or revoke it, but it shall
not amend* it. Any law which is returned for reconsideration or
revoked by the NPC Standing Committee shall immediately cease to
have force, but this cessation shall nbt have retrospective

effect.

Artiecle 17: The laws of.the HKSAR shall be this Law, the "~ laws
preV1ou§1y in force in Hong Kong as provided in Article 8 of the
General Provisions of this Law, and laws enacted by the HKSAR

leglslieture.

The laws enacted by the National People's Congress and ite

Standing Committee shall not apply 1n the HKSAR except for the

following:
1) laws concerning defénce and foreign affairs;
2) other laws relating to the expression of national unity and

territorial integrity which, in accordance with the provisions of

19



this Leaw, are outside the scope of the high degree of autonomy of

the HKSAR.

Regarding the laws set out in 1) and 2) above, those which
need to be aprlied in the HKSAR shall be applied by way of
proclamation or 1legislation by the HKSAR Government upon the

directive of the State Council.

Except 1in emergencles, the State Council shall consult the
HKSAR Basic Law Commitrtee and the HKSAR Government before gilving

the above-mentioned directive.

If the HKSAR Government does not act in accordance with the
directives given by the State Councll, the State Council may
apply the above-stated law in the HKSAR by issuing an order¥*,

3
Article 18: The HKSAR shall be vested with independent Jjudicial
power, including that of final adjudication.
Article 19: The HKSAR shall be vested with other powers conferred
by the NPC, the NPC Standing Committee, and the State Council.
Article 20: HKSAR inhabitants who are Chinese nationals may. in

accordance with law, participate in the management of =state

affairs.

The dele;ates of the HKSAR to the NPC shall be elected in
Hong Kong from the Chinese nationals among Hong Kong' inhablitants
in accordance with the number of .seats and

selection procedures

20



specified by qhe NPC Standing Committee.

Article 21: The departmentse under the Central People's
Goyernment. the provinces, autongmous regions and municipalities
directly under the Central Government shall not interfere in the

affairs administered by the HKSAR on 1its own in accordance with

this Law.

The departmentg under the Central'Government. the provinces,
autonomous regions and municipalities directly under the Central
Government which need fo establich offices in the HKSAR shall

obtaln the consent* of the HKSAR Government and the approval of

the CPG.

All offices established in Hong Kong by the departments
under the Central Government, the provinces, autonomous regions
and municipalities directly under the Central Government,. and

their personnel shal}) abide by the laws of the HKSAR.

People from other parts of China who wish to enter the HKSAR

shall have to apply for permission¥*,

The HKSAR may establish an office in Beijing.

Article 22: The HKSAR shall make laws to prohibit any activity
thet would damage the unity of the State or subvert the CPG.

(Note] Other views expressed by members of the Subgroup
on Central-SAR Relationship:

Members also suggested that a consultative body.
tentatively called the HKSAR Basic Law Committee,
be set up under the NPC Standing Committee. The
Compirtee. compricesing both Hong Kong and meainland

21



members, should be responsible for advielng the NPC or
itga Standing Committee on matters concerning. the
interpretation and smendment of the Baslec Law, whether
the lawa enacted by the HKSAR legislature were in
accordance with the Basic Law and legal procedures, and
the applicability of 'the national laws to the HKSAR.
The establiehment, affillation and dutiles of thie
Committee were Yet to be declded by the National
People's Congree=.

Article il
A member suggested that there should be separate laws

to deal with members of the military forces who had
committed crimes. C

Paragraph 3 of Article 16

A member proposed that the paragraph be amended to
read: "If the NPC Standing Committee, after consulting
the Basic Law Committee of the HKSAR, considers that
any law enacted by the SAR legislature may not be 1in
accordance with this Law or legal procedures, then 1t
may refer such law to the court of final appeal for 1ts
conslideration. If that court considers that such law
or a part therecof is not enacted 1n accordance with the
Basiec Law or legal procecdures, it may declare the law
or the part thereof invalilad, but the declarstion shall
not have retrospective effect.™

A member proposed that the last clesuse of parsagraph 3
of Article 16 be amended to read: "but this cessation
shall not have recstrospective effect except for
ceriminal and constitutional matters."

Article 17

A member proposed that the article be amended to read:
"The laws of the HKSAR shall be this Law, the laws
previously in force in Hong Kong =ae provided in Article
8 of the General Provisions of this Law, and laws
enacted by the HKSAR legislature. :

"The laws enacted by the Natlional People's Congress and
its Standing Committee shall not apply in the HKSAR
except for those concerning defence and foreign affairs
which, in accordance with the provisions of this Law,

are outgide the scope of the high degree of autonomy of
the HKSAR.

""Regarding the laws concerning defence and foreign
affairs mentioned above, those which need to be applied
in "HKSAR shall be applied by way of legislation by the
legislature of the HKSAR upon the directive of the NPC
Standing Committee.

"Except in emergencies, the NPC Standing Committee
shall consult the HKSAR Basie¢ Law Commlittee and the
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HKSAR Government before glving the above-mentioned
directive. ! - .

"If the HKSAR Government does not act in accordance
with the directive given by the NPC Btanding Committee,
the NPC Standing Commlitte may apply the. above-stated
law 1in the HKSAR by proclamation through the Chief
Executive of the HKSAR.

"Apart from the laws concerning degence and foreign
affaire mentioned above, a small number of natlonal

! laws relating to the realisation of national unity and
territorial integrity, that i1is, those listed in the
appendix, shall?be applicable to the HKSAR."

R

Article 20
A member proposed that the article be amended to read:
» "Chinese nationals who are permanent inhabitants of the
HKSAR may, in ac¢cordance with law, participate in the
management of state affalrs. Chinese natlionals who are
permanent inhabitants of the HKSAR shall select from
among Themselves the delegates of the HKSAR to the NPC
in accordasnce wlth the number of séqts’ and election
procedures specified by the NPC Standing Committee.

"The HKSAR delegates to the>NPC shall not interfere i1n

the affairs which are administered by the HKSAR on its
own in accordance with this Law."

Chapter 13 Fundamentel Rights and Duties of HKSAR Inhabitants

Article 23: HKSAR inhsabitants include permanent inhabitants and
non-permanent inhabitants.

Permanent i1lnhabitants of the HKSAR are:
(1) Chinese naticnals who were born in Hong Kong before opr after

the eetablishment of the HKSAR:

{(2) Chinese. naticnals who have ordinarily resided in Hong Kong
for a continuocus period of at least seven yvears before or

after the establishment of the HKSAR:
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{3) Persons of Chinese nationality who were born outside Hong
Kong of the inhabitants specifled in sub-paragraphs (1) and

(2);

{4) Non-Chineee nationmsle who have ordinarily resided in Hong
Kong before or after the establishment of the HKSAR for a
contlinuous period of at least seven years and who have taken
Hong Kong as their place of permanant reslidence before or

after the establithment of the HKSAR;

(5) Persons under 21, vears of age who were born of the
inhabitants specified in sub-paragraph (4) before or after

the establlshment of the HKSAR; and

(6) Persons who had the right of abode only in Hong Kong before
the establishment of the HKSAR.
The above-mentioned 1nhabitantg =hall have the right of

abode In the HKSAR and be gualified to obtsin permanent identity

cards in asccordance with the laws of the HKSAR.

Non—permanenf inhabitants of the HKSAR are persohs who are
qualirfrieq to obtaln Hong Kong identity cards in accordance with

the laws of the HKSAR¥* but do not have the right of abode.

Article 24: Hong Kong inhebitants, irrespective of thelr
nationality, race, ethnlic origin¥, language, gex, occupation,
religious belief, political view, education level, and financial

condition, .shall pe equal before the law.
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[Note} A member proposed that the article be rewritten
as follows: “"Hong Kong inhabitants shall be eqgual
before the law and shall not be subject to
diseriminition on the grounds of nationality, race,
ethnic origin, language. sex, occupation, religious
belief, political view, education level, and financial
condition." ;

‘Ar;icle 25: Permanent inhabitants of the HKSAR who have atteained
21 years of age shall have the right to vote and the right to
stand for election in accordance with law.

%

[Note] Some members suggested that this article be
amended as follows: "pPermanent inhabitants of HKSAR
shall have the right to vote and the right to stand for
election in accordance with law."

Article 26: Hong Kong inhabitants shall have
(1) ¢freedoms of speech, of the press and of publicsation;
(2) freedom of -agsociation. freedom to form and Join trede
unions and freedom of strike¥*: and
(3) freedoms of assembly and of demonstration.
{Notel Some members sti1l1l held that the expression

"Hong Kong inhabitants shall. in accordance with 1law,
have'" should be retainedq.

Article 27: The freedom of the person¥* of Hong Kong inhabltants

shall not be wviolated.

Hong Kong 1inhabitants shall not be unlawfully arrested,
detained or imprisoned. Unlawful deprivation or restriction of
the freedom of the person* of any inhabitant in any manner* shall
be prohibited. Unlawful search of the p;rson of any "inhabitant

shall be prohibiteéqa.
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Article 28: The home and other premises of &any Hong Kong
inhabitant shall not be vioclated. Any unlawful search or unl;wful
entry into the hoﬁe or other premises of any inhabitant shall be
prohibited.

{Note] The Subgroup unanimously held that in Articles

28 and 29, "unreasonable or'" should not be added before

"uniawful', and that "unlawful'''should not be amended
to read "arbitrary®.

Article 29: Freedom of communication and gecrecy of
communication of Hong Kong inhabitants shall be protected by law,.
Any -“department or individual shall not for any reason infringe
upon the freedom of communication and setrecy of communication of
inhabitants* save that the relevant organ may inspect
communication according to legal procedures, which is necessary

for the purposes of maintaeining public security and investigation

of crime.

[Note]l] A member proposed the deletion of "save that the
reievant organisation may inspect.... investigation of
crime" from the article, But after the Subgroup's
deliberation, the clause is retained.

Article 30: Hong Kong inhabitants shall have freedom of
movement within the HKSAR and freedom ¢f emigration +to other
countries or territories, and Hong Kong inhebitants who hold
valid travel docuﬁents shall have freedoms of traevel and of
departure and entry, and shall, unless restricted by law, be free
to leave the HKSAR without special éuthorisation.

Article 31: Hong Kong inhabitants shall have freedom of belief.
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Hong Kong inhabitants shsall have freedom of religious belief
and the freedoms to spread religions and to hold and participate

in religious activities in public.

[Note]
1. Some members proposed that the following psaragraph
be added to this article: "No person shall be

gubject to discrimination or deprivation of his
civil rights on the grounds of religious belief."
2. Some members proposed that the article be rewritten
as follows: "HKSAR inhabitants shall have the
freedom of thought, of faith and of religion. This
right 1includes the freedom to maintalin or select

the religion or belief of one's cholce, and the
freedom either 1n public or private to mainfest
one's religion or belief in worship, observance,

practice, and teaching."

Article 32: Hong Hong inhebitants shall have freedom of choice

of occupation.

Article 33: Hong Kong inhabitants shall have freedoms of
academic resesarch, of literary or artistic creation and of other

cultural activities.

Articlé 34: Hong Kong inhabitants shall have the 1right to
confidential legal advice, access to the courts, prompt
protectipn of thelr lawful rights and interests by lawyers of
theif own cholilce, representation in the courts by lawyers of

thelr cholce, and to obtain Jjudiciel remedies.

Hong Kong inhabitants shell have the right to challenge the

actions of the executive or members of the executive 1in the
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courts. -

[Note]

1. Some members proposed that the word "lawful" as in
"lawful rights" be deleted.

2. As to whether Hong Kong inhabitants £hall have the
right to challenge the actions of Central State
organs or their personnel in the courts, the
Subgroup proposed that relevant provislons be laid

down under the topie of "Jurisdiction of HKSAR
courts'™ by the Bubgroup concerned.

Articie 35: Hong Xong inhabitante sha;l have the right to enjoy
gocial welfare. The welfare and benefite* of labour shall be

protected by law.

Article 36: Hong Kong inhabitants' freedom of marriage and right

to raise a famlily freely shaell be protected by law,

Article 37: Hong Kong inhabltants shall have all other rights and

freedoms which are ensured by the laws of the HKSAR.

Article 38: The provisions of the International Covenant on
Civil and Political Rights and the International Covenant on
Economic, Social and Cultural Rights as applied to Hong Kong

shall be enforced in accordance with the laws of the HKSAR.

Article 39: The rights and freedoms of Hong Kong 1nhabiltants
shall not ©be restricted unless in accordance with 1law, Such
restrictions shall.be limited to those which are necessary for
the maintenance of - national security, public eorder, public

safety, public health, public morals or the protection of the
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rights and freedoms of others.

Article U0: The lawful and traditional rights and interests of
the indigenous "New Territorieg" inhabilitante shsall be protected

by the HKSAR.

Article {i: Persons in the HKSAR other than Hong Kong
inhabitants shall, in accordance with law, have the righ%s and

?reedoma of Hong Kong 1nhapitants setipulated in this Chapter.

Articlie AL72: Hong Xong inhavitants and all other persons in the

HKSAR shall have the duty to abide by the laws of the HKSAR.

i

Chapter & The Political Structure of the HKSAR

Seetion. 1 The Chief Executive

Article 43: The Chief Executive of the HKSAR shall be the head
of the HKSAR and shell be accountable to the Central People's
Government and the HKSAR 1n‘accordance with t%e provisions of
thie Law.

[Note) A member proposed that the phrase 'in accordance

with the provisions of this Law" be deleted. With
regard to the phrase "the head of the HKSARY, a member
proposed adding the word "supreme'" before the word
"head",. A member suggested that ‘'representing the
HKSAR'" be added after "the head of the HKSAR". A
member suggeeted that "the Central People's Government
and the HKSAR" should read "the Central Pecople's

Government and the HKSAR Government".

A member proposed that this article should read: "The
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Chief Executive of the HKSAR shall be the head of the
HKSAR and the hesd of the executive asuthoritiee of the
HKSAR and, representing the HKSAR and leading. the
executive authorities of the HKSAR., shall be
accountable to the Central People's Government, the
HKSAR and the legislature of the HKSAR in accordance
with the provislions of this Law."

Article Ui&: The Chief Executive shall be a Chinecse national who
is a permanent inhabitant of the HKSAR of no less than 10 vears
of age and- having ordinarily‘ ?es;ded‘ in Hong Kong Eor a
continuocus period of 20 years or more.

Article ﬂé: :

({Paragrapn 1) The Chief Executlveée of the HKSAR shall. be
selected by election or through consult;tions held locally and be
appointed by the Central Peoprle's Govénment.

{Note]l _ The worés "{Paragraph 1)" and "“{(Paragraph 2)"

and the like shall be deleted 1in the officlel version.

(ngagraph 2) There are the following four proposals as
regﬁrds the specific methods of selecting the Chlef Executive:

1. That he be elected by a grand electoral college with
wlde representation.

2. That he be nominated by members of the legislature {(e.g.,.
one~tenth) and directly elected on a one-man<one-vote bagis in
Hong Kong.

[Note] A member proposed that several candldates

nominated by a widely-representative nominetion body

would stand for direct election on a one-man-one-vote
basis 1n Hong Kong.

3. That he be elected by functicnal conetituencies,

4. That the first three Chief Executives be selected through

local consultations by an advisory board and the nomination be
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submitted to the Central Government for appointment. In

subsequent selection of the Chief Executive, the advisory board

shall nominate three candidates who, with the appfoval of the
Central Government, will stand for election by an electorsal
college.
[Note] Some members favoured the first proposal; some
favoured the second; some favoured the third: and a

member favoured the fourth prorosal.

>
Y

(Paragraph 3) The above-mentioned method for the selection

of the Chief Executive can be modified in the light of the actual

situsation 1in the HKSAR. Sbch modifications shall require the
. -

endorsement of a two-thirds majority of the members of the
| . . N

legislature and the consent of the Chief Executive, and shall be

submitted to the NPC Standing Commiytee for approval.

[Note]l A member suggested reversing the order of
Paragraephs 2 and 3 and amending the original Paragraph
3 to read: "Except in the selection of the first,
second and third Chief Executives, the method of
selectinz the Chief Executive of the HKSAR can be
modified 1n the 1light of the actual situation in the

HKSAR. Such modifications shall require the
endorsemgnt of two-thirds of the HKSAR delegsaes to the
NPC, the endorsement a two-thirds majority of the

members of the legislature of the HKSAR and the consent
of the Chief Executive of the HKSAR, and s8hall be
submitted to the NPC Standing Committee for approval."

Article Ué6: The term of office of the Chief Executive shall be

five years: the Chief Executive .may be re-sélected for at most
one further term of office¥*.
[Note] A member held that the term of office chould be
L years, with the holder of the office belng allowed to
gserve three succegsive terms.
Some members were of the opinion that the term of

office of the Chief Executive should be considered in
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relaetion to the term of office of the leglislators.

Some members considered that the term of office of the
Chief Executive and that of the legislators should be
the same. )

Article U47: The Chief Executive of the HKSAR shall exercise the

following functlions and powers:

(1)

(2)

(3)

(a)

Te represent the HKSAR.

To lead the HKSAR Government.

[Note] Members considered that the meaning of the term
denoted by "Government' should be consistent throughout

this Chapter. Some members held that "Government"
referred to the executive authorities, whereas somé
members maintained that Government" should be
understoocd 1n the general sense. The majority of
members agreed to determine the meaning after further
study but for the time Dbeing, the meaning of

""Covernment'" in the general sense should be adopted for
the drafting -of the .provigions of this Chapter.

Scome members held that 1f the meaning of "Government"

in the genersl sense was adopted, this clause should

read "to lead the executive authorities of the HKSAR",

To be reépossible fo; impiementing this Law and other laws
which, in accordance with this Law, apply to the HKSAR.,
[Note] Some members held that this clause should be
included 1in Article 1. ‘

To sign the bills passed by the legislature, and
promulggting laws. - |

If the Chief Executive things that a bill ﬁassed by the
legislature is not in the overall 1ntérests of the HKSAR, he
may refer it back to the legislature within threg months for
reconsideration. If. the ©ill is again passed by no less
than a two-thirde majority of the legislature, the Chief
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{5)

(6)

Executive shall sign and promulgate it within one month, or
exercise the power prescribed by sub-paragraph (13) of this

Article to dAissolve the legislature.
To decide policies and issue administrativé* orders.

TO nominate the following principal officiels and report
such nominations .to the Central People's Government for

appointment: Directors and Deputy Directors of Offices,

T
-

Secretaries, Commissioner Against Corruption. Director of

Audit. Commissioner of Police and Commissioner of ExXternal
Affairs; and to propose to the Central People's Government

the removal of the aSove-mentioned officials.

As required, end with the approval of the Central People's
Government, to employ (or terminate the employment of)
advisors corresgponding to Secretary level or above.

(Notel Directors of various QOfficecs, corresponding to
the present Chlef Secretary, Financial Secretary, and
Attorney Genereal, are tentatively called Director of
Administration, Director of Finance, and Director of
Justice. Secretaries are equivealent to thosge in charge
of the present policy-meking branches. (Translator's
note: The Chinese titles for '"Directors and Deputy
Directors of Offices' conform to the terminology used
in Mainland China.)

Some members held that nominétion for the post of the
Director of Audit, which 1s not a Secretary-level
position, need not be reported to the Central People's
Government for appointment, but that the consent of the
legislature =should be required before he iz appointed
by the Chief Executive.

A member held that since therg would not be - any
Political Advisers 1in the future, the terms of
reference of the Director of External Affairs should

first be defined.

Some members held that since this article was basically
modelled after the Joint Declaration, there was no need

. —
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{7)

(8)

(%)

(10)

{11)

(12)

(13)

_to Iist the various job titles.

To appoint or remove Jjudges of the courte at wvariocus

levels in accordance with the provisions under this Law.

To appoint or remove public servante according to legal

procedures.

To execute the directives* given by the Central People's

c Government 1n respect of matters provided by thls Law.

To representing the HKSAR to deal with external affairs and
other affairas as authorised by the Central People's

Government.

To assent to any motions presented to the legislature

regarding taxation or appropriation of public funds.

To decide in <the light of security and publie interest
considerations whether government officlals shall appear

before the c¢court or the legislature to testify or ziﬁe

evidence.
[Note] A member suggested that this sub-paragraph be
smended to read: "To allow (or refuse to allow) publie

officers to appear before any committee under the
lagislature to tgstify or give evidence in respect of

any metters relating to the navy, army or air force,
the security of Hong Kong, or the responsibllity of the
Central People's Government regarding the

administration of the HKSAR."Y

A member suggested that sub-paragraphs (11) and-(i?) of
this article be deleted.

May dissolve the legislature after consulting the Executive

Assembly when:

BRARY
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1. the legislature refuses to pass a budget, arn.
appropriation bill or any other major bill which the

Chief Executive deems to be In the interests of | the

v

HKSAR, " and consensus cannot ' be reacheq after

consultations; or
2. a ne; or amending bill which haes been paseed by the

legislature, but which the Chief Executive has returned
to the legislature for reconsideration on the grounds
° =

that 1its contents are not in the interests of the

HKSAR, is sgein passed by a twé-thirds majority of the

membere of the legislature but the Chief Executive

still refuses to sign 1t.
During each term of offlce, fhe Chief Executive may dissolve
the legislature only once.

If the legislature refuses to approve any budget or
appropriation bill gr '1t is impoesible to approve any
appropriations as the legislature has been dissolved, the
Chief Executive may approve temporary short-term
appropriations to maintain government expenditure during
the 1interim period prior to the formation of a new

législature.

{(Notel A member held that the Chief Executive =should

not be able to dissolve the legislature. However, ige
this c¢lause was to be retained. he proposed that the
provision "may pass a vote of no-confidence in the

Chief Executive or any principal official® should be
added to the terms .of reference of the legislature.

Some members proposed that since ‘“consultation'' will

‘-hnecessarily involve a certailn procedure,. item 1 of this

esub-paragraph should Dbe -amended to read: Ythe
legislature refuses €0 pass a proposed budget, an
eppropriation »ill or any other major bill which the
Chief executive deems necessary and, when & specilal
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committee Fformed by {(nine} members af the leglslature
has put forward a8 scolution within 60 days after
consulting the executive authorities. the legislature
or the Chief Executive still refuses to accept the
solution proposed by the special committee."

{(14) To approve, in accordance with law, the deportation of

criminal.offenders who are detrimental to publie security.

{Notel A member held that the wording of this sub-
paragraph needed further deliberation because when
Britain ratified the International Covenant on Civil
and Politic¢cal Rights, 1t reserved the right not to
impliement in Hong ‘Kong the - following provision: "an
elien lawfully residing 1n the territory may be
expelled therefrom onhnly in pursuance of &8 . decision
reached in accordance with law." Some members agreed
that +this provision be included tentatively subject to
further study.

A member suggested amendidng this. sub-paragraph to read:
"To declide on the expulsion of individual sliens
lawfully residing in the HKSAR without the need for a
declsion to be reached in accordance with law: and to
refuse to allow the deportee to submit the reasons
against his expulsion or to have his case reviewed or
be represented for this purpose."

(15) Te pardon or remit the punishment of persons convicted of

eriminal offences.

{(16) To nandle matters relating to petitions and complaints by

the publice.

{17) Other powers as required for the discharge of his duties in
accordance with the provisions under this Law.
[Note]l] A member suggested that sub-paragraph (17) be

deleted.

Article 48: The Chilef Executive of the HKSAR shall perform his

duties consclentiously.
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Upon assumption of office, the Chief Executive shall declare

‘his wealth and property to the chief Judge of the Court of Fineal

Appeal of the HKSAR and the declaration shall be put
caonfidential record.

{Note] Some members pointed out that the question of
the restrictions on the occupatrtion of retired Chilef
Execuytives anad principal officials had yet to be
discussed. '

>
gs

Article UL9: The Chief Executive of the HKSAR ghall resign when:

(1) he fails to discharge the functions of his office

for a long period because of sericus 3illness or other

reasons; or

(2} the newly elected legislature still passezs by a
thirds majority of its total membership the bill which
Chief Executive has twice refused to sign, leading to
dissolution of the previocus legislature; or

(3) the newly elected legislature still refuses to pas

budget or any other major bill which the previous

leglslature has refused to pass.

(Notel A member held that the phrase '"he fells to'" in
sub-paragraph (1} should be amended to "he 1s unable
to": another member suggested changing it to "he 1s not

£it to". ,
1

A member suggested adding the clause "a two-thirds
majority of the members of the leglislature pass a vote
of non-confidence on the Chief Executive™ as sub-
paragraph {4} of this Article. Another member
meintained that if thig c¢lause wae to be included, the
Chief Executive should be able to dissolve the
legislature after .1t had .passed a&a vote of non-
confidence on him, and the Chief Executlive would have

to reslign only when the newly formed legilslature again
passed a vote af non-confidence on him.



Article 50: When the Chief Executive of the HKSAR is unable to
discharge the functions of his office tempoﬁagily.\ the Director
of Administration, Director of Finance, Director of Justlice, or-
Deputy Director of Administration shall, in order of precedence,

assume hils dutlies on a provislonal basis.

When the position of the Chlef Executive of the HKSAR 1is
left vacant, a new Chief Executive shall be selected within six
months. Before the new Chief Executive 1s selected, the

provision in the preceding paragraph shall be 1ﬁp1emented.

Article 51: The Executive Assembly (tentatively named) shall be
a body for assisting the Chief Executivé in policy-making.
[Note]l] A member proposed that the provisions regarding
the Executive Assembly be contained in the. section on
the executlve suthorities. A member obJjected to the
establishment of an Executive Assembly. Some members
consldered the Executive Assembly to be an advisory

body for the Chief Executive and not part of the
executive authorities.

Article 52: Memberse of the Executlive Assembly of the HKSAR shall
be appéinted by gpe Chief Executive from amongst the principal
officials, of the executlve authorities, members of the
legislature and members of the public. 7 Their terms of office or
the termination thereof before expliry shall be decided 'By the
Chiéf Executive. The terms of office of méhbere of‘ the
Executive -Assembly shall not exceed that of the Chief Executive
who appointed them. |

Members of the Executive Assembly of the HKSAR shall be

Chinege nationals who are permanent inhabitants of the HKSAR and
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‘shall take thelr oath of allegilance to the HKSAR.

The Chief Executive may invite persons concerned to attend

meetings of the Executive Assembly as non-voting members 1if he

" deems it necessary.

[Note] Some members held that members of the
, leglslature who were to sit on the Executive Assembly
should be chesen ' from amongst the legicsliators

themselves by election, whereas members of the public
who were to sit on the Executlve Assembly should elso
be approved by a majority of the members of the

legislature. A member mainteined <that if the
legislators inbthe Executive Assembly were not elected
through this* process, there should not be any

legislators sitting on the Executlve Agssembly.

As to the size of the Executive Assembly and the
propoertion of 1ts various typres of members, a member
held that the Executive Assembly should be entirely
composed of principal officizls: another member held
that at least half of the membership of the Executlve
Aésembly should be members of the leglalature. Members

agreed that for the time being no stipulations would be
made but that further study would be carried out.

Artiecle 53: The Executive Assembly of the HKSAR shall be

presided by the Chief Executive.

Except for appointments and removals, disciplinary sanctions
and emergencles, the Chief Executive shall consult the Executive
Assembly before making any important poliley decisions, submitting
bills\ to the legislature, makiné subofdinate legislation or
dissolving the legislature.

If the Chief Executive does not accept the advice of the
majority of the members of the.Execwtive Assembly, he shall put:

on record the specific reasons.
Article 5i: The HKSAR shall set up! an anti-corruption body
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Chler

Article

shell

Execu

shall function independently and be accountable to

Executive.

the

55: The HKSAR shalil eet up an audlt depsrtment which

function independently and be accountable to the Chierf

tive.

[(Note] A member suggested amending this Article
to read: "The Chlief ExXecutive may appoint or remove
the Director of Audit with the approval of the
legilslature of the HKSAR. The Director of Audit and
the Audit Department under him shall not be subject to
the orders or control of any person or organ in the
discharge of thelr functionse in accordsnce with law."

[Note] Some members suggested adding the following
article to this section: "An advisory board comprising
advisers above Secretary level may be established to
carry ocut the functions prescribed by this Law."

Section 2 The Executive Authorities

Article 56: The {has yet to be named) of

HKSAR shall be the executive authorities of the HKSAR.

the

The head of the executive authorities shall be the Chief

Executive of the HKSAR.

{[Note]l] There ‘are various suggestions as to what the
executlve authorities of the HKSAR should be called.
Some members suggesgted calling 1t the “"government®, A
member proposed calling it the "Executive Department'.
Some members proposed calling it the "Executive
Commission™. " A member propoeed calling it the
"Executive Management Department" or the "Executive
Management Council".

Article 57: Principal officials of the various departments

the

of

HKSAR executive authorities shall be nominated by the Chief

Executive of the HKSAR and the nomination shall be summitted

ho
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the Central People's Government for appointment.

Principal officlials of the HKSAR shall be Chinese nationals
t . N

and Hong Kong prermanent inhabltants who have ordinarily

in Hong Kong for a continuous period of 15 yeare or more.

re

[Note} Members held that principal officials should
generally be selected from public servants but could

also be selected from outside the public service. The
terms of employment for principal ,officials of the
latter kind should . be equivalent to those of the
{ contract staff in the public service: such principal
officals should leave the ©public gervice upon
completion of their terms of office. Deployment of

principal officials and expansion of the establishment

of principal officlals gshould be approved by
Central People's Government.

the

Regarding the. period of residence in Hong Kong reqguired
of principal officials, some members still maintained
that 1t be set at 10 years; a member proposed that it
should be 20 yeers: some members held that it should

not be stlpulated at all.
i

sided

Article 58: The executive authorities of the HKSAR shall be

composed of the following:
The Chilef Executilve:
Directors of Offices;
Secretaries; <

Other officials egquivalent to Secretaries.

The composition of the executive authorities of the

shall be provided by law.

[Note) The structure of the various departments under

the executive authorities of the HKSAR shall be
provided by law. . The heads of these departments,
corresponding to the heads of various departments under
the Chief Secretary at present, shall be called
commissioners (e.g.. Commissioner of Police,
Commissioner of External Affairs),  directors (e.g.,.

Director of Maritime Affelrs, Director of Immigration),
or other titles (such as Registrar General, Treasurer),
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depending on the nsesture and scope of their work. The
Secretary for the Civil Service may be c¢alled the
Secretary for Perséonnel Affalrs.

A member suggested amending this- article to read:
"Members of the executive authoritiesg shall include:
{1) The Chief Executive; {2) principal officials
nominated by the Chief Executive and appointed by the
Central Government (ofPilcinls correcponding to
Sec¢retaries); (3) The executive councll comprising the

Chief Executive and principal officials appointed by
nim."

Some members expresséd recervations about the Chilnese
title for "Directors of Offices™.

Articlé' 59: The executive: authorities of the HKSAR shall
exercise the following functions and powers:
1

(1) To formulate and ;mplgment goverpment policies;

{2) To sadminister executive &ffa}rs prescribed by Article 15 of
this Law;

(3) To desal with external affalrs as authorised by the Central
People's Government under Chapter 7 of this Law;

() To draw up and present budgets and final accounts:

(5} To formulate and present bills, motions, and subordinate
legislation; and. |

{6) Other necesgsary and reascnable powers for the discharge of

1ts duties in accordance with the provisions under this Law.

[Note] Some members suggested deleting paragraph (6).

Article 60: The prosecuting department of* the executive
authorities of the HKSAR shall independently deal)l with ecriminal

prosecutions free from interference.

Article 61: The executive authorities of the HKSAR shsll abide'by
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law and shall be accountable to the legislature of the HKSAR:
they &shall implement the laws which have taken¥ ctffect after

having been passed by the legislature; they shall subwmit periodic:
Lo .
administrative reports to the legisleture; they sheall answer
1

queries by 1members of the legislature; taxation -and public
expenditure must be approved by the legislature.

[Note]) Some members objected to the use of &a colon
after <the phrase Yaccountable to the legislature'" on
the grounds that '"accountability' was not confined to
the contents listed in the provision.
Jd
, Some members proposed that this Article should read:
* "The Executive Authorities of the HKSAR shall abide by
the 1law. and shall be accountable to the 1legislature.
The Executive Authorities shall: (1) implement the laws
which take effect after having been passed by the

legislature; (2) submit periodic reports . to the
legislature; {(3) be subject to monitoring by the
legislature; (a) angwer Qqueries from members of the
legislature and respond to and assist in investigations
by the legislature on special 1issues; and (5) cseek the
approval of the legislature on matters of taxation and
public expenditure, and be subject 'to monitoring by

the legislature on the use of public expenditure."

However, the majJority of members objected to this
proposal.
Article 62: The system of advisory bodies established by the
Chief Executive and the executive authorities sehall be
maintaineﬁ.

Section 3 The Legisgslature

Article 63: The (has yet to be named) of the

HKSAR shall be the legilieslature of the HKSAR.

[Note] A number of suggestlions for the Chinese name of
the legicslature were put forward, and they includea:
Legislative Commission, Legislative Council and
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Legislative Assembly.

Some memhere proposed that a gecond paragrapn be sdded

to this article: "The legislative power of the HKSA&
chall be vested in the legislature of the HKSAR."
However, a member held that the wording should be “The
legislative power of the HKSAR shall be vested in the
HKSAR. " -

Article 64:

{Paragraph 1) The legislature of the HKSAR .shall be
constituted by_elections.

(Paragraph 2) ﬁegarding the specific method of forming the
legislature, there are tne following three proposals:

1.“50% shall be elected by functiocnal constituenciles; 254%
'shail be directly elected by géographieﬁl cohstituencies: and-25%

shall be elected by a grand electoral college.

1

2. Not less than 50% shall be selected by direct elections
with universal eguffrage; not more than 253 shall be selected by
functioqal constituencies elections: and not more than 25% shall
be selected by regional authoritles electlons such as electlions
by the District Beoards, the Urban Councii, and the Regional

Council.

3. 30% of the members shall be selected by an advisory board
from non-adviscors, of whom at least one-third shall be principal
officials while the rest chall be members of the Executive
Assembly or members of the publice: L0% shall be elected by
functicnal constituenciles: epd_SO% shall be directly elected by
geographical constituenciles.

[Note] The- maﬁority of members ‘supported mixed

elections; Vwith moet of them favouring the first
proposgl and some favouring the second or the third.
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Members who put forward Proposals 1 and 3 maintained
that the wvarious methods of selecting members of the
legislature listed in thelr respective proposals are
"package" arrangements, that 1is, the adoption of
direct electionz by geographical constituencies would
be conditional upon the acceptance of the other two
methodes of selection.

In addition, some members suggecsted that all members of
the 1legislature of the HKSAR be elected by functional
constituencies.

A member suggested that all ﬁembers of the legislature
be - elected by geographical constituencies in general
elections on a one-man-one-vote basis.

¥

(Paragraph 3) The methods of election provided in the
previous paragraph can be modified in the 1ight of the actual
situation 1in the HKSAR. Such modifications shall reguire the
endorsement of a two—thirds- maejority of the members of the
legislature of the HKSAR and the consent of the Chief Executive,
and shall be submitted to the NPC Standing Committee for approval.

[Note] A member suggested reversing the rder of
Paragraphs 2 and 3 of this Article and proposed that
the original Paragraph 3 should be amended to read:
"The specific method of forming the legislature of the
HKSAR can be modified step by step on the basis of the
method of the formation of the firest legislature and in
the 1light of the actual situation in the HKSAR. Such
modifications shall require the endorsement of a two-
thirds majority of the HKSAR delegate to the NPC, the
endorsement of a two-thirds majority of the members of
the leglislsture of the HKSAR and the consent of the
Chief Executive of the HKSAR, and shall be submitted
to the NPC Standing Committee for approval."

]
Article 65: The terms of office of members of the HKSAR
legislature shall be four years.
]

Article .66: Should the HKSAR legislature be dissolved by the

Chief Executive in accordance with the provisions under this Law,
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it =hall be re-elected in accordance with Article 64 of thies Law

wilthin six months.

Article 67:

Proposal 1:

The president of the legislature shall be elected from
amongst the members of the legislature.

Proposal 2:

The Chief Executive shall concurrently be the presgident of
the legislature.

[Note] Most members were 1in favour of Proposal 1; some
members were 1n favour of Proposal 2.
¥
Article 68: The president of the HKSAR legislature shall be a
Chinese national who is a permanent inhabitant of the HKSAR of

no less than L0 years of age and having ordinerily residea in

Hong Kong for a continuous perlod of 20 years or more,

Article 69: The president of the legislature of the HKSAR shall

exercise the following$functions and powers:

(1) To preside at meetings of the legislature;

(2) To decide and éontrol the agenda of meetings;

(3} To decide the time for ‘suspension, adjournment and
commencement of meetings; |

(4) To call séecial meetings between sessions; 1

(5) Other functions and powers provided by the 'standing orders

of the legislature.

[Note] Some members held that the questions as to whether
committees should be set up under - the legislature and
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whether the president of the legislature should have the{
power to nominate the members and chajirmen of committees
had to be further studied.

,Article 70: The HKSAR legilislature shall exercise the following

funectlons and powers:

(1)

(2)

(3)

(4)

(5)

(6)

(7)

To enact, repeal, and amending laws in accordance with the
provisions under this Law and 1legal procedures;

To examine apd pass the budgets and final accounts &as
proposed by the executive authorities;

To approve taxation and public expenditure;

To receive the administrative reports of the executive
authorities and to debate thereon:

To qQuestion the work of the executive authorities;

[Notel A member suggested amending this to read:

"To review and question the work of the executive
authorities".

To debate on any l1ssue relating to the public interest;

To assent to the appointment or removal of Jjudges of the
court of finel appeal and the chief Judge of the supreme
court.

To receive and desal with compihints from Hong Kong
inhabitants:

If the Chlef Executive 1is guilty of serioucs breach of law or

dereliction of duty, with a motion proposed by 1/4L of the

members of the legislature, an i1nvestigation committee
headed by the chief Judge of the court of final appeal may
be set up in accordance hitﬁ law to carry out an

investigation’ and ‘to report to the leglslature. If the
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committee deems that there 1ls sufficlient proof to support
the sbove-mentioned allegation, an impeachment propossal, 1f
passed by a two-thlrds majority of the members of the
legislieture, may bpe presented and reported to the Central’
People's Government for-décision.

{Note] A member proposed that the legisliature be eble
to pasg a vote of non-confidence on the Chlef Executive
or any principal offlecial with a motion Jointly
proposed by 1/1 of the members of the legislature and
endorsed by a 2/3 majority. and then to report the
Central People's Government for the removal of the
Chief Executive or the principal official concerned.
But the majority of members objected to the proposal,

In eaddition, 8 member proposed the inclusion of this
clause: "The legislature and its subordinate
committees shall have the power to summon the persons
concerned to appear before them to testify and give
evidence. I1rf the persons c¢oncerned are Government
officials, the approval of the Chlef Executive must be
obtained. ™

A member suggested that a ¢lause providing for the
establishment of standing committees and select
commlittees be added to this Article. But a member held
that these points should be covered by the standing
orders of the legislature,

(10) Other powers as required for the discharge of its duties in

accordance with the provisions under this Law.

{Note] Some membersg suggested deleting sub-paragraph
(10) of this Article.

Article 71:

Proposal 1:

Members of the HKSAR legislature may, in asccordance with the
provislons of this Law and 1legal procedures, separately or
Jointly present any bilis. save‘for-the following three areas

which will require the prior written approval of the Chief
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Executive:

(1) Bills relating to taxaticon and government expenditure;
(2) Bills relating: to government policies;: and
(3) Bills vrelating to the structure and operation of the

executive authorities.

Proposal 2:

Members of the legilslature of the HKISAR may, 1in accordance
wi%h the provisions of this Law and legal précedures, present
bills to enact ana amend laws, Biils not relating to public

expenditure or public policies may be presented separately or
jointly by members of the legislature.
[Note) A member suggested that all bills relating to
public expenditure snd publie policilies should be
Jointiy proposed by no less than 'one-tenth of the

members of the legislature, but that the prior written
consent of the Chief Executive should not be requilred.

Article 72: The quorum for meetings of the HKSAR 1legislature
shall be at least half of 1ts total membership.

Unless otherwlse provided under this Law, the passage of any
bill or motion 1in the HKSAR legislature shgll require the votes
of more than half of 1its members present at the meeting.

The standing orders of the legislatureée shall be drawn up by

the legiglature on its own, but they shall not contravene this
Law.
[Notel Some members polnted out that the quorum for
meetings of the leglslature could be less than half but
no Jless than one-third of the total membership. He

noted that i1f the Quorum was set Too high., 1t would not
be easy to cell a meeting.

49



Article 73: A blll pascsed by the legislature of the HKSAR may

only take effect after it has been signed and promulgated by the

Chief Executive,

Article 7h4: Members of the legielature shall not be legally

liable for speeches made at meetings of the legislature.
Article 75 Members of the legislature shall not be subject to

arrest during or on their way to meetlings of the legislature.

Article 76: Members of the HKSAR legislature shall take an oath

of allegiance to the HKSAR.

Article 77: Under any cone of the followling ccenditions, the
president of the HKSAR legislature shall declare that the member
in qQuestion 13 no longer dualified to be a member of the

legislature:

(1) Where the member 1s unable to discharge the functions of hie

office for a long period of time due to serious 1llness or

other reasons;

(2) Where the member has been absent from meetings of the
legislature continuously for three months without the

consent of the president of the legislature:

(3) Where the member loses or abandons his status as a permanent

inhabitant of the HKSAR;
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'W) Where the member commits an act of bankruptcy or is unable

to pey his debts as ruled by the court:

" (5) Where the member is convicted and sentenced to imprisonment
for one month or more for a criminal offence committed
within or outside the HKSAR and 1g relieved of his duties by

a motion passed by two-thirds of the members of the

legislature precsent at the meeting;

g

" (6) Where the member is subject to a vote of. censure for

misbehaviour passed by more than two-thirds of the members

of the legislature present;

{7) Where the member is subject to a vote of. censure for breach
i

of oath passed b§ two-thirds of the members of the

leglislature present.
{Notel Whether or not members of the leglslature have

to resign after being appointed as principal officials
in the executive authorities has yet to be studieq.

Section 4: 'Judicial Organs

]
£

Article 78:  The judicial organs of the HKSAR shall be the HKSAR
courts at various levels which exercise the power of adjudication

in the HKSAR. :

Article 79: A court of final appeal, a supreme court, regional
courts, magistrates' courts and other special courts sheall be
established in the HKSAR. The supreme court shall comprise the

court of appeel and the high court.
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The Jjudiecinl ayetem previousgly in force 1n Hong Xong shall
be malntained except for those changes consequent upon the

eztablishment -of the court of final appeal of the HKSAR.

Article 80: The power of final adjudication of the HKSAR shall
be. vested in the court of final appeal of the HKSAR, which may as
reqQquired invite Judges from other common law Jurisdictions to sit

T

on the court of final appeal.

Article 81: The courts of the HKSAR shall have the power to
adjudicate all cases in the HKSAR other than those relating to
defence, foreign affairs, and the executive acts of the Central

Committee, over which the courts do not have. jurisdiction under

the legal system previocusly in force in Hong Kong.

Where an issue relating to defence, foreign affalrs, or the
eXxecutive acts of the Central Government, is raised in any
proceedings before the courte of the HKSAR, the Chief Executive
shall be consulted, and a certificate by the Chief Executive

regarding this matter shall be binding on the cocurts.

Prior to the issue of the above-mentioned certificate, the
Chief Executive shall obtain a certificate from the NPC Standing

Committee or the State Council.
[Note] Other proposals for this article include:
Proposal 1:
The courts of the HKSAR shéll have the power to
adjudicate all cases in the HKSAR other than those

relating to defence, foreign affairs, and executive
acts of a purely pollitical nature which the courts do

52



not handle under the common law and 1its precedents.

The courts of the HKSAR chall consult the Chief
Executive should they have doubts es to whether or not
a certaln case is related to defence, foreign affairs
or executive acts of a purely political nature, and a
certificate by the Chief Executive regarding - this
matter shall be binding on the courts.

Prior to the issue of the above-mentioned
certificate, the Chief Executive shall obtain a
certificate from the NPC Standing Committee or-. the
State Council.

f
Proposal 2:

The courts of the HKSAR shall have the power to
adjudicate all cases 1n the HKSAR except in situations
where, under the legal system previously in force in
Hong Kong, there are restrictions on the courts' power
of adjudication.

In any proceedings, the courts of the HKSAR shall
have the power to decide, without being subject to any
external Iinfluence, whether or not they have the power
of adjudication. .

Proposal 3:

The courts of the HKSAR shall have Jurisdiction
over cases:

1. relating to the internal administration of the
HKSAR; or

2. relating to the rights and obligations of
individuals and legal persons in the HKSAR; or

v

3. " relating to property in the HKSAR,
except where they concern:

o
(1) the relationship between the Central
Government enq the HKSAR;

(2) the validity of executive acts of the Central
Government; ' .

(3) the validity of those executive acts relating
to defence and foreign affeirs carried out by the HKSAR
Government upon the directive of the Central Government
under the provisions of this Law;:

' 4
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(i) The valldlity of thoze executive acis relating
to external affairs which the HKSAR Government 1s
authorised by the Central Government to handle on 1its
awn under the provigions of this Law &and which are
deemed to be "acts of state" under the laws previously
in force in Hong Kong, and the contents of the same
which are deemed to be "Facts of state'" under the laws
previously in force in Hong Kong;

(5) The basic "responsibilities of a citizen
towards his country {(such as cases of high treason).

In handling cases relating to items (1) to (&),
the courts of the HKSAR. shall censult the Chief
Executive, and a _certificate by the Chief Executive
regarding this matter shall be binding on the courts.

Prior to the 1issue of the above~mentioned
certificate, the Chief Executive shall obtain a
certificate from the NPC Standing Committee or the
State Council.

The caurts shall inform theé Chief Executive of
cases relating to item (5). The Chief Executive shell,
after consulting the NPC Standing Committee, decide
whether such cases should be referred to the Central
People's Court, or *to a court of the HKSAR with
specifiec authorisation from the Central People's Court,
or to a ¢ourt zet up by other means.

Proposal U4:

The courts of the HKSAR =shall have the power to
adjudlicate all cases in the HKSAR other than those
relating to defence, foreign affairs and acts carried
cut by the Central Government and the HKSAR Government
in the name of the state over which the courts do not
have Jjurisdiction under the laws previously 1in force in

Hong Kong. (Thiez proposal is identlcal to Proposal 1
except that ."executlve acts of a purely political
nature" 1in Preoposal 1 1s changed to "acts carried out

.+. 1in the name of the state,)

Article . 82: . The Jurisdiction of the courts of the ‘HKSAﬁ at

various levels shall be prescribed by the laws of the HKSAR.

Article 83: The courts of the HKSAR shall decide 'cases in

accordance wlth the laws of the HKSAR aé provided in Article: 17

P
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of this Law and may refer to precedents in other common law

jurisdictions,

Article BU4: Judges of the HKSAR courts shall be appointed by the
~ Chief Executive of the HKSAR acting in accordance wlth the
recommendation of an 1ndependént commission composed of local
Judges, persons from the legal profession and other eminent
pérsons.

o
o

[Note]l] Judges of the HKSAR courts refer to district

court Judges or above, Cther Judlicial officers include
magistrates and presiding officers at other special
tribunals. Other personnel working in the Judiciary

are considered public servanis.

‘Article 85: T%e Chlief Executive of the HKéAR may, acting in
.accordance with the recommendation of & tribunal appointed by the
chief judge of the court of final appeal, consilsting of not Fewer
than three local Jjudges, remove & Jjudge of the HKSAR courts for
inability to discharge the functions of hils office or for
misbehaviour.

The chief judge of the court of final appeal may. under the
procedures prescribed by this Law, be revaed for inability to
discharge the functions.of hils officq or foé mlisbehaviour by the
Chief Executive acting in accordance witg the recommendation of a

tribunal consisting of. not fewer than five-iocal jddges appointed

by the Chief Executive. Lo

Article 86: In addition to the procedures prescribed by Articles
‘88, and 85 of this Law, the eppointment and removal of the chief

Judges of the court of final appeal and of the supreme court of
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the HKSAR shall be made by the Chief Executive with the consent
of the HKSAR 1legislature and reported to the NPFC Standing

Committee for the record.

Article 87: The existing system of appointment and removal of
judicial officers other than Judges of the HKSAR shall be

maintained.

Article 88: Judges and judicial offilcers of the HKSAR shall be
chosen by reference to their judicial and professionel gualities

and may be recruited from other common law;jurisdictions.

Article 89: Judges and judlecial officers serving in Hong Kong
before the establishment ¢f the HKSAR may remain in employment
and retain thelr seniority with pay, allowances, benefits and

conditlions of service no less favourable than before.

Article QO: The HKSAR Government shall psy to Jjudges and.other
Judicial officers wﬁo retire or leave the service in compliance
with regulations, . as well as those who have retired or left the
service before thé establishment of the HKSAR, or to their
dependants, all pensions, gratuities, allowances, and benefits
due to them‘ on terms no less favourable than before, and

1rrespec;ive of their nationality or place of residence.

Article gl: " The courts of the HKSAR =hall exercine Juadicisl

power independently and free from any interference. Mémberﬁ of
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the Judiciagry shall be immune from legal action 1n respect  of

their judicial functions.

3_Article 92: The principle of the Jury system previously

practised in Hong Kong shall be maintained.

Article ©03: In respect of the conduct of criminal or c¢ivil
proceedings in the HKSAR, the principles previously applied in
2 Col :

Hong Kong and the rights previously enjoyed by parties to the

proceedings shall be maintpined.

[Note] A member suggested that the principles and
rights mentioned in this article should be written into
Chapter Three. ’

Avticle 9L: The ' HKSAR may, in accordance. with law. maintain
!
judicial 1inks with and render assistance to the judicial organs

of other parts of the country through consultation.

Article 95: Under the assistance or authorisation of the Central
People's Government, the HKSAR Government may make appropriate
mwangemeﬁts wilith foreign states for recigrocai Juridical
assistance. i ¢

fNote) A member asked whether the financial
independence of the Judiciary or a special

appropriation for the Jjudiciary could be laid down as a
separate article.

Section 5 Regional Organisations
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Article ©6: Regional organlisations which are not of the nature
of locel organs of political power may be established Iin the
HKSAR, to be consulted by the HKSAR Government on districet
administration and other matters, aor to be regpcensible for the
provision of servicés in such filelds as cuiture, recreation, and
environmental hesalth¥*,

{Notel Members held that if the present three-tier

structure was retained, district boards should still be’
district consultative bodies.

Article 97: The specific powers and functions of the regional

organisations énd their composition shall be prescribed by law,.

!

Section & Public Service "

Article 98: Public servants serving in all government departments
‘0of ‘the HKSAR shall be permanent inhabltants of the HKSAR except
where otherwlise provided in Article 100 of this Law and except

for those below & certain salary point. as prescribed by law.

Public servants shall perform thelr duties conscienticusly

and be accountable to the HKSAR Government.

Article 99: Public servants. gserving 1in all government departments
{including the police department)* before the egteblishment of
the HKSAR may all remaln in employment and retain their seniority

with pay, allowances, benefits and conditions of service no.less

favourable than before.
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- Article 100: The HKSAR Government may employ British sand other

foreign nationals previously serving in the public service in
Hong Kong, and may recruit British and other foreign nationals
holding permanent identity carde of %he HKSAR to serve as public
servants at all 1level, except for.the. followling posts: the
Mfectors and Deputy Directors of Offices., Secretaries, Deputy

Secretary for Segurity, Deputy Secretary for the Civil Service,

~and Deputy Secretary- for Adminicstration, Commicssioner Against

Corruption, Direc¢tor ‘of Audit, Commissioner and Deputy

{Commissioner of Police, .Director and Deputy Director of External

Affairs, Director of Immigration, Commissioner of Customs and
Excise;

The HKSAR Government may also employ. British and other
foieign natidnals as advisors to government departments and, when
there 1is a need, may recrult qualified candidates from outside
the HKSAR to professional and technical posts in government

departments. The above foreign nationals sheall be employed only

in their 1individual capacities .and be responsible to the HKSAR

Government. ‘
[Note] A member suggested that foreign nationals
should be considered for the posts of Deputy Secretary
for Civil Service and Deputy Secretary for

Administration.

A member questioned whether the posts of Director of
Immigration and Commissioner of Customs, which were not
at the Secretary level, cshould be gubiect to
restriction.

Article 101: The HKSAR Government shall pay to public servants

who retire or leave the service in compliance with regulatione,



acs well as those who have retired or left the cervice 1in
compiiance with reguletions before the establishﬁent of -the
HKSAR, or to their dependants, and 1irrespective of their
nationality or plece of residence, all pensions, gratulities,
allowances, and benefits (including pensions for the disebled or
.Por the family of the deceased) due to them on terme no less

favourable than before. 1

ArtieYe 102: The appointment and promotion of public servants
shall be on the basis of‘qualifica;ions. experience, and ability.
Hoﬁg Kong's previous system of’ recruitment, employmént.
assegsment, discipline. training, and management for the public
service (inciuding Speciﬁl bodles fo£ appointment, pay, iand
conditions of service) shall, save for any provisiocons providing
privileged treastment for fqreign nationals, be maintalned. '

i '

[Note] A member proposed that the following be added at
the end of this article: "The HKSAR Government may
develop and 1improve the above system 1in the light of
actual conditions in order tc promote the efficiency aof
work and the gquality of publiec servants."

Chapter 5 The Economy of the HKSAR
Sec;ion 1 Publie Finance and Taxatlon

Article 103: -The HKSAR shall be financially independent.

The HKSAR chall use 1ts financlal revenue exclusively for

-1ts own purposes and they shall not be handed over to the Central’
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-People's Government.

‘Article 104: The dreawing up of the HKSAR budgets shall follow
the policy’ of maintaining a basic balance between income and

expenditure.

The rate of increase of income and expenditure in the HKSAR
pudget shall not 1in principle exceed the growth rate of the Gross
Domestic Product.

{Notel Some members held that paragraph 2 should not
be written in the Basic Law.

Article 105: The ‘HKSAR shall adopt an 1ndependent taxation
syetem.

The Central People's Government shall not levy taxes on the

HKSAR.

Article 106: The HKSAR =hall continue to maintain a policy of

low tax rate.

Artiele 107: The type, rate, and exemption of taxation in* the

HKSAR shall be stipulated by the HKSAR in law.

Section 2 Finance and Monetary Affairs

Article 108: The HKSAR Government shall provide the necessary

conditions and take appropriaste measures to maintain the status

of the_HKSAR as an international financial centre,
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Article 109: The HKSAR shall decide its monetary and financial
csystems on its own, and continue to adopt free and open monetary

and financlal policies:

Article 110: No exchange control policy shall be applied in the
HKSAR. Markets for foreign exchange, forelign currenciles, gold,
securities and futures shall continue to open.

[Notel A member considered that as forelgn exchange

already included foreign currencies, the mention of the
latter was unnecessary.

Article 111: The HKSAR Government shall safeguard the free flow

of 811 capital within, inte and out of the HKSAR.

Article 112: The HKSAR Government shall safeguard the free
operation of financial businesa and financial markets, and

regulate and supervise such businesses and markets in accordance

with law.

Article 113: The Hong Kong dollar, as the legal tender of the

HKSAR, shall continue to circulate and remain freely convertible.
Article 11l: The authority to lssue Hong Kong currency shall be
vested in the HKSAR Government.

The system regarding the 1lssue of Hong Kong currency shall

be prescribed by the laws of the SAR.

The Hong Kong currency at issue ghall be covered by freely
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convertible forelgn currency recserves of no less than 100%.

The HKSAR Government may authorise'designated banks to issue
or° continue to issue Hong Kong currency under statutory
authority, after satisfying 1tself that any i1issuce of currency
will be soundly based and that the Arrangements for such 1ssue
are congistent with the meintenance of the stability of the

currency.

Articie 115: The Exchange Fund of the HKSAR shall be mahaged
and controlled by the HKSAR Gevernment, primarily for regulating

- the exchange rate. of the Hong Kong dollar.

,Sedtion 3 Externsl Trade and Economice Relatlions

Article 116: The HKSAR shall adopt a free trade and economilc
system, and decide on its own policies regarding external trade

and economic relations,

The HKSAR shall prrotect the free -“movement of goods,

intangible property and capital.

Article 117: The HKSAR shall be a free port.
The HKSAR £hall not impose any tariff wunlees otherwise

gtipulated by law.

Article 118: The HKSAR shall be a seperate customs territory.
The HKSAR may, using the name "Hong Kong, China®,

participate in relevant international organisations, and
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international trade agreements (including preferential trade
arrangements), such as the General Agreement on Tariffs and Trade

and arrangements regarding internatrional trade in textliles,

Artiecle 119: Export guotas, tariff'preferences and other similar
arrangements which are obtained by the HBKSAR under international
agreements or which were obtained 1n the past but still remain

effective shall be enjoved exclusively by the HKSAR.

Article 120: The HKSAR may issue 1ts own certificates of origin

for local products in accordance with prevailing rules of origin,

Section & Industry, Commerce, and Other Enterpriseg*

Article 121: The HKSAR shall adopt free and open policies

regarding industry, commerce and other enterprises.

Article 122: The HKSAR Government shall provide the necessary
environment and conditions to encourage industrial investment and

technological advancement, and open up new enterprises.

Article 123; The HEKSAR eshall formulate appropriate policles to
promote the development ofA enterprises such as¥ commerce,
tourism, real estate industry, transport industry., Ppublic

utilities, service industries, agriculture and fighery.
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- Section 5 Land Leases

Article 124: The HKSAR may on its own decide policies regarding

the development, management and use of land.

Article 125: All leases of land granted, declided upon or renewed
before the establishment of the HKSAR, whnich éxtend beyond 30
June 1997, and all rights in relation to such leases, shall

continue to be recognised and protected under the law of the

e

HKSAR.

<
2
:
(3
i

Article 126: As regards all leases of land g?anted or (in
respect of leases not originally containiﬁz a right of renewal)*
renewed within the period from 27 MaQ 1985 to 30 June 1997, which
extend beyond 30;June 1997 and éxpife not later than 30 June
2047, the lessee needln;t pay an additional premium as-from 1

July 1997, but as from that date* an annual rent equivalent to

three per cent of the rateable value of the property at that

date, adjusted 1in s8tep with «changes 1in the rateable value

thereafter, shall be charged.

Article 127: In the case of o0ld schedule 1lots, village 1lots,
small ﬁquses and similar rural holdings, where the property wacs
on 30 June 1984 held by, or, in the case of small houses granted
after that deate, the property igc granted to, 4d person descended

through the male line from a person who was in 1898 a resident of

en established village ih Hong Kong. the previous rent shall

remein unchanged so long as thé property 1is held by that person




or by one of his lawful successors in the male line.

Article 128: Where leacses of land not having a right of renewsl
expire after the esteblishment of the HKSAR, they shall be desalt
with in accordance with the laws and policles decided by - the

HKSAR on 1ts own.

Section 6 Shipping Management

Article 129: The HKSAR shall maintsin Hong Kong's previous
7
systems of shipping management and shipping regulstion.

i

The specific functions and responsibilities of the HKSAR

Government in the field of éhipping shall be defined by the HKSAR

Government on its own.

Article 130: The HKSAR shall be authorised by thé Central

People's Government to continue to maintain & shipping regiéter
. x “u T

and issue related certificates under 1ts own legislation in the

name of "“"Hong Kong, China'.

Article 131: All ships for civil use shall enjoy access to the
ports of the HKSAR 1n accordance with the laws of the HKSAR.
Access of foreign warships to the HKSAR shall require the

permission of the Central Peorle's Government.

Artiqle 132: Private shipping businesses and shipping-related



;}businesses and private container terminals in Hong Kong may’

" econtinue to operate freely.

’ Ssection 7 Civil Aviation Management

Article 133: "The HKSAR Government shall provide necessary
conditions and take appropriate measures to maintain the status

of Hong Koné as a8 centre of international and- regional aviation.

Article 134: The HKSAR £hall maintain the previous system of

¢civil aviation management in Hong Kong, and keep its own alircraft
]

. register 3in accordance with provisions laid down by the Central

. People's Government concerning nationality marks and registration

marks of aircraft. Col

Access of fofeign ‘militery.airéraft to the HKSAR shall

require permission of the Central People's Government.

Article 135: The HKSAR shall be responsible on i1its own for
matters of. ~routine business and technical management of civil

aviation, and the management of airports.

The HKSAR <chall be recponsible for the provision of eair
tra{fic: services within the flight information region of the
HKSAR, and the discharge of other responsibilities allocated
under the regional air navigation procedures of the International

Civil Aviation Organisation. o
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Article 136: .The Central People's Government shall, in
consultation with the HKSAR Government, make arrangements
pfoviding for air services between- - the HKSAR and otlier parts of
the People's Republic of China for airlinecs 1ncorporateq and
having their principal place of business in the HKSAR and other

airlines of the People's Republic of China.

Artiele 137: All Ailr Service Agreements providing for sair
services between other parts of the Pebple's Republic of China
and other states and reglons with stops at the HKSAR and air
services between the HKSAR and other s8tates and reglions with
stops at other parts of the People's Rephblic of China shall be

concluded by the Central Peorle's Government.

In concluding the air Service Agreements menticned in the
first paragraph of this Article, the Central People's Government
shall take account of the .special conditions and economic

interests of the HKSAR and consult the HKSAR Government.

t

Representatives of the HKSAR Government may participate as
members of delegations of the Government of the People's Republic
of Chins in air service consultations with forelgn governments

concerning arrangements for the services mentiocned in the first

paragraph of this Article.

Article 138: Acting under specific ' authoriegatione from the
Central Pecple's Government., the HKSAR Government may:

(1) renew or amend Air Service Agreements and errangements

rreviously in force;
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" (2) conclude new Alr Service Agreements providing routes Ffor

B ST RITERIRER

airlines incorporated and having their principal place of

business in the HKSAR and rights for overflights and
technical stops;:; and
< (3) conclude provisional arrangementé where no Air Service

Agreement with a foreign state or other region is in force.

All scheduled air services to, from, or through the HKSAR
which do not operat; to, from, or .through the mainland of China
may be regulated by Air Service Agreements or provisional
earrangements referred to in this Article.

Article 139: The Central People's Government shall give the

HKSAR Government the authority to:

(1) negotiate and conclude with other authorities all
arrangements concerning the implémentation of the Alir

Service Agreements and provisional arrangements mentloned in

Article 46 of this Law:

{2) d4ssue Alicences to airlines incorporatgd and having theilr
principal place of~business'in the HKSAR;

{(3) designate such airlines under the Aié.Service Agreements and
provigsional earrangements mentioned in.Article 46 of this
Law; and :

(1) issue permits to forelgn airlinés for services other than

those to, from, or through the mainland. of China.

Article 140: Airlines incorporated and having their- principal

place of business in Hong kong and civil aviation related
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businesses may continuei o operate. T

Chapter 6 Education, Scienée. Technology, Culture, Sporte,
and Religion 1n the HKSAR

Artiecle 141: The HKSAR shall maintain the educational system

previously practised in Hong Kong.

Article 142: The HKSAR Government shall on its own decide

-pollicies o¢f +this SAR in the field of education, including
. ? .

policies regarding the educational system and its administration,

the language of  1instruction, the allocaticen of funds, the
examinetion system, and the recognition of educaticnal
qualifications¥*,

Community organisations and individuals may operate various¥®

kinds of educational undertakings in the HKSAR in accordance with

law.

Article 143: Educational institutions of all kinds may retain
rs

thelr autoncmy and have academic freedom. They may continue to

recrult staff and use teaching material from outside the HKSAR.
Educational institutions run by religious organisations will

continue to provide religious education including running courses

on religion.

Students cshall enjoy freedom ©f cholce of education and
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freedom to pursue their education outside the HKSAR.

Article 104: The HKSAR Government shall develop medical asnd
health services, develop Chinese and Western medicine., and
encourage community organisations and indi§iduals to provide
medical and health services of all kinds.

Article 105: T;e HKSAR Government shall decide on 1its own
policies 1n the filelds of =science &nd technology. It shall
protect achievements 1in. scientific and technological research,
and sclentific and tecEnological patenté. " inventions and

discoveries.

The HKSAR Government shall determine on its own standards
and specifications relating to science and technology applicable

to Hong Kong.

Article 146: The HKSAR Government shall decide its cultural

policlies on 1ts own and protect the achlevements and the
legitimate ©rights and interests acquired by authers in 1literary

{
and artistic creation. '

Avticle 147: The HKSAR Government shall not interfere with the
internal affairs of religious organisations and shall not
restrict the religious activities which do not contravene the

laws of the HKSAR.

Religious organisations shall, in accordance with law, enjoy

rights concerning the écquisition. use, disposal, and inheritance



previocus rights and interests 1in respect of property"

malntalned and preotected. . !

Rellglous organisatlons may continue ' to run religisaéf
educational institutions and other educational institutioné}
hospltals and welfare institutions, and provide other soccial

services in accordance with previous practice.

Article 148: Religious organisations and followers of religions®
in the HKSAR may maintain and develo? relations with religious

organisations and bellevers elsewhere,.

Article 149: The HKSAR Government shall on its own decide the
menner and procedure for* accrediting and conferring
gqualificetions for various types of professional practice®. The
previous manner and procedure for accrediting and conferring
qualifications for various types of professional practice in Hong

Kong will be retained and improved.

Those whoe have acgquired professions and professional
qualifications before the establishment of the HKSAR may retailn*

thelr previous qualificatibns.

The HKSAR shall meintain the professions and professional
organisations which have been recognised pefoqe the establishment
of the HKSAR. Those professional organlsations shall accredit

and confer professional qualifications in accordance with their

previous practice.
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The HKSAR Government may reccgnise new professions jand
professional organications in accordance with the needs of social
development after consulting the parties concerned.

[Note] A member held that asg the Pfirst and second
sBentences of paragraph 1 were contradictory., the second
sentence should be deleted. A member pointed out that
according to the spirit of the following provision in
Section X of Annex I to the Joint Declaration: "“"The
HKSAR shall maintsin the educational system previously
practised in Hong Kong. The HKSAR Government shall on
its own decide policles in the filelds of culture,
education{ science and technology, inecluding policies
regarding ... technological qualifications", the manner
and procedure for accrediting and conferring
professional qualifications should be declded by the
HKSAR Government on its own;: the Beslc Law chould
simply provide that '"The HKSAR shall on its own decide
the manner and procedure for accrediting and conferring
professional qQaulifications," and should not stipulate
the terms of reference of professional organisations.
It was proposed that the clause '"Those professional
organisations shall accredit and confer professional
qualifications in accordance’ with the previous
practice." be deleted from paragraph’3. Some members
suggested that the above-mentioned opinions be treated
as Proposal 2 of this article, to be submittea for
discussion at the plenary session.

|

Article 150: Thé HKSAR. Government shall decide on 1ts own
policies 3in the field _o% sports. Previous non—goyennmental.
spérts organisations may continue to exist and develop in
accordance with law.
! .

Article 151:  The HKSAR shall maintein the ©policy previously
practiéed in Hong Kong regarding the provision of subventions to
organisations 1in fields such as;k education, medicine, culture,

arts, recreation, sports, socilal welfare, and soclal work. After

the establishment of the HKSAR, personnel previously serving 1n



subvented organisations in Hong Kong may remain in employment in

accordance with the previous system.

Article 152: The HKSAR Government shall malntain the previous
soclal welfare syetem and decide on 1tg own the dévelopment and
improvement of soclial welfare In accordance with economic

conditions and scocial needs.

Artiecle 153: Voluntary organisations engaged in social service
in the HKSAR may on their own declde their forms of service.
[Note] A member querlied whether 1t was appropriate Ffor
voluntary organisations to decide theilr forms of
service on their owhn without being subject to any
restraints by the government. It wae proposed that the
phrase "in accordance with the relevant provisions of
the government" be added at the end of the article.
Scome members suggested that relevant .voluntary
organisations i1in Hong Kong be invited to submit

praoposals on this article. A member held that this
article could be deleted.

Article 154 The HKSAR shall on its own formulate laws and
policles regarding labour in the light of economic development,
social needs, .and the actual circumstances of labour-menagement

consultations.

Article 155: . The .relationship between nen-governmental
organisations in fields such as* education, science, technology,
culture, sporfs, thé' pro?essions. and soclal welfare, in ;he
HKSAR as well as religious organisationé in the HKSAR, and their

counterparte in the mainYand shall abide by the principles of

non~subordination, non-interference, and mutual respect.
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Article 156: Organisations in flelde such as* educetion,

sclience, technology. culture, sports, heaslth, the profescsions.
soclial welfare and religilon in the HKSAR may, using the name
"Hong Xong, China', maintain and develop relationes with other

states, reglions and relevant international organisations.

[Note] If the above contents were included in a
relevant provision in Chapter 7 on External Affeairs of
the HKSAR, this article could be deleted.

FY
-

Chapter 7 The External Affairse of the HKSAR
Article 157: Representative of the HKSAR mey participate, as
members of delegatlons of the ,Govefnment of the PRC, in

negotiations at the diplomatic level directly affectling thé HKSAR

conducted by the CPG.

Article 158: The HKSAR may on 1ts own, using the name "Hong
Kong, China', maintain and develop Telations and conclude and
implement agreements with states, regions and relevant

L

international organisations in the appropriate fields. including
the economic, trade, financial and monetary, shipping,

communications, touristic, cultural and sporting filelds.

Article 159: The HKSAR may send representatives to participate,
a5 members of delegations of the Government of the PRC, in
internationdl organisations or conferences in approbriate fields

limited to states and affecting the HKSAR, or may attend in such
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other capacity a3 may be permlitted by the CPG and the
organisaticn or conference concerned, and may express their views

in the name of "Hong Kong, China'.

The HKSAR mavy, using the name ""Hong Kong, China",
participatée 1n internationsl organisations and conferences not

limited to states.

The CPG shall take the necessary steps to ensure that the
HKSAR shall c¢ontinue to retalin its sﬁatus in an_ appropriate
capacity in those international organisations of which the PRC is
a member and in which Hong Kong participates in one capacity or
.another.

The CPG shall, where necessary, facllitate the continued
participation of the HKSAR in an appropriate capacgity in éhose
international organisations in which Hong Kong is a participant
in one capacity or another, but of which the PRC 1s not a member.
Article 160:. The application to the HKSAR of 1nternataonal
.agreements to which tge PRC 1s or becomes a party - shall be
decided Dby the Central People's Government., 1n accordance .with
tﬁe_circumstances and needs of!the-HKSAR. " and after seeking the
views of the HKSAR Government.

International_agreements to which ‘the PRC 18 not a partyjbut

which are implemented ih Hong Kong may remaln implemented in the

HKSAR. The CPG shall, ag necessary, authorise or assist the
: HKSAB ‘Government to maké sppropriate arrangements for the
application to the HSKAR of other relevant internetional
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agreements.

Article 161: The CPG shall authorise the HKSAR to tissue, in

accordance with law, pagsports of the HKSAR<of the PRC to all

Chinese nationals who hofd rermanent identity cards of the HKSAR,

end travel documénts of tne HKSAR of the PRC to all other persons‘
lawfully residing 1n the HKSAR. The above passports and

documentes eshall be valid for all statés and regions &and shall

record the holder's right to return to the HKSAR.

The HKSAR Government may spply immigration controls on
entry, stay in and departure from the HKSAR by persons from

various states and reglons. -

Article 162: The CPG shall assist or authorise the HKSAR

Government to conclude visa abolition agreements with states or

regions.

Article 163: The HKSAR may., 88 necessary, establish official
and semi~official economic and <trade missions in foreign
countries, reporting the establishment éf such missions to the

CPG for the record.

Article 164: Foreign consular and other  official or semi-
official missions may be established in the HKSAR with <the

approval of the CPG.

Consular and other official missions established in - Hong

Kong by states which heve established formal diplomatic relations
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with the PRC may be malintained.

1, . ] b
According to the circumstances of each case, consular and
other official missions of states having no formal diplomatic
relations with the PRC may elther be maintained or changed to

semi—o?ficial missions.

States not. recognised by the PRC can conly establish non-

governmental institutions.

Chapter 8 The Reglional Flag and thg Regional Emblem of
the HKSAR

Artiecle 165: Apart from displaying the netionasl flag and
national emblem, the HKSAR may use ‘a reglional flag &and

regional emblem on its own (has yet to be drafted}.

Article 166: The regional flag of the 'HKSAR (has yef to be

drafted).

Article 167: The regional emblem of the HKSAR (has yet to be

draefted).

Chapter 9 The Interpretation and Amendment of the Basgie¢ Law of
the HKSAR

Article 168: The power of interpretation of the Basic Law shall

be vested In the NPC Standing Committee.
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.If the NPC Standing Committee has given an interpretation of:
a érovision of the Baslc Law, the courts of the HKSAR shall in
epplying such ©provision follow the interpretation of the NFPC
Standing Committee. However, Judgments'previéusly glven shall

3

not bé affected.

The courts in the HKSAR may, in adjudicating cases ' before
them, interpret provisions* of the Basic LaQ.' If a cése involves
the interpretation of a provision of the Basic Lsw concerning
defence, forelgn affairg and other affairs which are the
responsibilities of the Centrael Government, the courts of the
HKSAR shall ask the NPC Standing Committee *to glive an
interpretation of the relevant provision before giving their
final Jjudgment on the case.

The NPC Standing Committee shsall consult the HKSAR Basic Law

Committee before giving an 1lnterpretation of this . Law.

Article 169: The power of amendment of the Basip Law shall be

vested in the NPC.

The power to propose an amendment to this Law chall be
vested in the NPC Standing Committee, the State Council and the
HKSAR. Amendment proposals from the HK§AR shall be submitted* to
the NPC by the HKSAR's delegation* to the NPC after obtaining the
consent of no less than two-thirds of the HKSAR delegates to the
NEC, two-thirds of members of the HKSAR legislature and the Chief

Executive of the HKSAR.



‘

Before & proposel for amendment to this Lew is put on the
agenda of the NPC, the HKSAR Basic Law Committee shall first

study 1t and give advice on 1%.

No amendment to this Law shall contravene the established
vasic policies of the PRC regarding the HKSAR,

[Note] Other views expressed by members of the Subgroup
oh Central-SAR Relationship:

Article 168 .

A member proposed that the artlcle be rewritten as
" follows: "The power of interpretation of this Law shall

be vested in the NPC Standing Committee. The courts of

the HKSAR may Interpret all provisions of thia Law.

"Regarding the provisions which are within the scope of
the SAR's autonomy, the NPC Standing Committee will
give full power to the courts of the HKSAR to interpret
them when adjudicating cases.

"Iir the NPC Standing Committee has given an
interpretation of a provision whieh 1s ocutside the
scope of the SAR's autonomy, the courts of the HKSAR
shall in applying such provision follow the
interpretation of the NPC Standing Committee. However,
cases under adjudicetion and previous judgments shall
not be affected.

"The NPC Standing Committee will consult the HKSAR
Basic Law Committee before giving an interpretation
of this Law. . : ’

"All provisions under Cheapters 3,4,5,6. and 10 are
within the scope of the SAR's autonomy. Whether the
provisions under other Chapters are within the scope of
the SAR's autonomy may be decided by the courts of the
HKSAR or the NPC Standing Committee.  The NPC Standing
Committee will consult the HKSAR Basic Law. Committee
before making the decision. The decision of the NPC
Standing Committee shall be final."

Articie 169

A member proposed that the article be rewritten as
follows: "The power of amendment of the Basic Law shall
be vested in the NPC Standing Committee.

"The power to propoee an amendment to this Law shall be

vecsted in the NPC Standing Committee. Amendment
proposeals Prom the HKSAR shall be submitted to the NPC
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by the State Council after obtaining the consent of
two-thirds of the members of the HKSAR 1egislaturg and
the Chief Executive of the HKSAR,

“Before a proposal for amendment to this Law is put on
the agenda of the NPC, the HKSAR Basic Law Committee
ehall first study 1t sand gilve advice on it.

"No amendment to this Law shall contravene the
established basic policies of the PRC regaerding the
HKSAR stated in the Preamble."

A member proposed that paragraph 2 be amended as

follows: "The power to propose an amendment to this Law
shall be vested in the NPC Standing Committee, the
State Council and the HKSAR. Amendment proposals from

the HKSAR shall he submitted to the NPC after obtaining
the consent of no less than two-thirds of the HKSAR
delegates to the NPC and the Chief Executive of the
HKSAR. "

Chapter 10: Supplementary Provisions

Article 170: Regarding the formation of the first governﬁent of
1

the HKSAR, there are the following six proposals:

Proposal 1:

1. Before 1997. the Central Government shall appoint no less
than 50 persons grom vgrious sectors in Hong Kong to form an
advisory board, 'which will then select the Chilef Executive

through local consultations and submiti(the nomination to the

Y

Central Government for appointment.

2. The Chief Executlve shall form the Executive Assembly and
. 3‘1 - .
nominate the principal officials, and then submit the nomination
t .

to the Centrsl Government for appointment.

3. A provisional Legislative Assembly comprising legislative
members joéintly nominated by the Chief Executive and the

Executive Assembly and elected by the advisory board shall be set
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up.
b, The terms of office of &all members of the firgt
government shall not exceed three years. A regular government

must be formed within three years 1in accordance with this Law,

Proposal 2:

The ¢first Chief Executive degignate of the HKSAR.shall be
selected through local consultafions on 1L December 1996 in
accordance with the method listed in Appendix 1. with the
approval of the Central Peop;e's Government, the person selected
shall be the first Chief Executive designate.

Before 1 April 1997. the first Chief Executive designate‘
>shall nominate members of the first Executive Assembly who shall
be the members desigﬁate of the first Executive Assembly.

The fir%t Chief Executlive designate, and the members
designate of the first Executlve Assembly shall Jointly organise
the "Preparatory Committee for the Formation of the First
Government". ‘ At zero hour on 1 July 1997, with the assistance
cf members of the first. Executive Aésembly. the first Chief
ExXecutive Qho will have been officially appointed by the Central
Péoble's Gove;nment shall, in accordance with the.provisiéns of
this Law, an;ounce the formation of the first governmen; of the
HKSAER which, as authorised!by the Centrél Government. shall fake
up lthe adminiétration of. the HKEAR from the NPC Standing
Committee. Before *the formation of the first legislature, &
" provisionsl legislature mayvexefcise its provisional legislative

power, and may enact provisional legislatlon if necessary.

[Note) The provisional legislature shall be elected by
the electoral college ‘locally in aeccordance with the
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method listed in the appendix. The previous

Legimslative Councillors who are rel foved of thelir

office on 30 June 1997 shell not be excluded as

candjdates.

After the establishment of the first HKSAR Government,
elections for the District Boards and the Urban Council shall be
held ‘in accordance with the method listed in the appendix within

6 monthe; end the first legislature shall be formed in accordsance

with the method listed in Appendix II within 12 months.

Appendix I: Procedures for the Selection of the First Chierf
Executive through Local Consultations by the Various Sectors in
Hong Kong -

After the promulgation of the Basic Law, the National
People's Congress appoint no less than 50 members to form the
"Preparatory Comm£ttee for the Implementation of the Basic Law',
The Committee will have diverse tasks which will 1nclude, after
consultation with the wvarious sectors. formulation (by the
Committee itself or by 1its speciél groups) of the draft on
"consultation procedures" to be submitted to the NPC for - review

and endorsement. i

- 3

. -
Oon 1 July 1995, members of the "Preparatory Committee for

¥

the Implementation of- the Basic.-ng" will eleot amongst
themselves no less thanAlo prersons to form & ‘‘consultation
committee" which will carry out open consultation in accordance
with the “consultation procedures". Members of the 'consultation
committee" will .not be allowed to stand ras candidates for the

Chief Executive, nor will they be allowed to nominate or support

any of the cahdidates for the Chief Executive. The "consultation



committee™ responsible for promoting and supervising the
consultations shall be objective and impartial.

A candidate for the first Chief Executive deslignate shall be
selected on 1 December 19G6. With the approval of the Central
Government, the candidate shall be appointed officlally as Chief

Executive on 1 July 1997.

Appendixr II : Method of Electién to the First Legislature

Electoral college - 1/2 of the members of the legieslature
shall be elected Dy a widely 1rTepresentative grand
electoral cqlleget Not 1less than 2/3 of the members
shall be Chinese nationals.

Indireet election - 1/4 of the members of the legislature
shall be elected from among members of the District
Boeards ana the Urben Council who are Chinese natiocnals.,

Direct election by functional constituencles - 174 of the
members of the legislature shall be directly elected by
functional constituencies (the funqqioﬁal
constituencies shall be reglstered as legal entities in
sccordance with local laws, and ghall be - of Chinése
national;ty. RegardleSS. of tpe%r\own nationalities.
members of the legislature who are directly elected‘ by
functional constituencles may, by virtue of tge Chiﬁese
nationality - of ﬁpe functiénalnconstituencies to wﬁicp

they belong, exercise the c¢ivil rights of Chinese

nationals during their terms of office.)



Proposal 3:

1. At an appropriate time before 1 July 1997, the Nationsal
People's Congress shall set up a preparatory committee for the
HK?AR that 'compr:ises mainland and Hor:g Kong members. The
coﬁmittee shall prepare for the establishment of the HKSAR.

2. The first Chief Executive of éhe HKSAR =hall be selected
thrgugh; consultations or elections held locally by a

representative body that comprises people from various csectors in

Hong Kong and the name of the person thus gelected sheall be

submitted to the Centrgl People's Government ifor appointment.
The preparatory committee for the HKSAR shall be responsible for
tpe setting up of this repregéntative body:

The Chief Executive of the HKSAR shall, in accordance with
the provisions of this Law, be responsible for the formation of
the first HKSAR Government.

2. The first legislature of the HKSAR shall, in accordance
with the provisions of this Law, be formed through election
one or two years after the establishment of the HKSAR.

Prior to the formation of the filrst legislature of the
HKSAR., & provisional legislature of the HKSAR shall function in
an acting capacity. The provisional legislature.shall be formed

in accordance with the method prescribed in the preceding

paragraph.

Proposal U:

The first government of the HKSAR c¢hall be formed in

.

accordance with the method listed in the following appendix  on

"The Formation of the First Government of the HKSAR":



Appendix:

1.

The NPC Standing Committee of the Pgople's hepublic of Cpina
shall set up a “Pfeparatory Committee for the Formation. of
the First Government of the HKSAR" that comprises Chinese.
naticonals with- gqua% number of mainlanders and Hong Kgng
per%anent inhabitants. The chaifman of the committee shall
be :a member of the NPC Standing Committes,

The '"Preparstory Committee for the Formation of the First
Government of the HKSAR'" shall- entrust its Hong Kong members
with the responsibility of inviting people who are widely
representative of the wvarious sfctors in Heng Kong to set up

8 "Nomination Committee for the First Chief Executive of the

. HKSAR"M™,

The "Nomination bommittee" shall nomlinate the first Chief
Executive designate of the SAR through consultations or
elections 1in Hong Kong. The nomination =shall then be
submitted to the Central Government for appointment.

The Central People's Government shall, in-accordance with
the recommendetion of the "Nomination Committee", sappoint
the Chilef Executive designate a&s the firét Chiéf Executive
of the HKSAR.

The first Chief Executive shall set up an Executiye
Assembly by appointing Lts.membeﬁs. The Chief Executive
shall nominate the principal officials in the executive

authorities of the HKSAR and submit the nominations to the
Central Government for appointment.

The president of the People's Republic of China shell
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10.

11.

declare that‘on 1 5uiy 1997 the People's Republic of China
will resume the exercice of soverelgnty over Hong Kbng and
that the "Basic Law of the HKSAR" will 'take efPfect, and
chall delegate the Chief Executive of the HKSAR to implement
a high degree of autonomy in‘;he HKSAR Ln accordance with
this Law.

(Items i to 6 listed above shall be completed before 1 July
1997.)

The Chief Executive and éther principal officilals shall take

an oath of office.

The Ffirst Chief Executive of the HKSAR sﬁall declare that
previous _ public se;vants (except .principal officials) at
various levels in the Hong Kong Government. Judges and
judicial officers of the courts at various levels may all
remain in employment until their new appointments or removal
The Chief Executivelshall declare theat within one year the
first leglslature of’the HKSAR shall be formed in accordance
with the provisions of Section 3 of Chapter 4 of thilis Law.

Before the first .1egislature is elected and passes the

budget, the public expenditure op the first government of

the HKSAR shall) be met by a provisional appropriation of

funds proposed by the Director of Finance and approved by

the Chief Executive. It shall be ratified retroactively
after the first legislature is formed.

The chief Judges of the Court of Final Appeal and of the
S;premé éourt shall be'appbinted by the Chief Ex;cutive in
accordance with Articles 84 and 86 of éhis Law.

(Items 7 to 11 listed above shall be completed after 1 July



1997.)

Proposal 5:

1. The NPC Standing Committee of the Pedp

China shall éppoint a “Freparatory Committe§
Government of the HKSAR". Members of the Coﬁmit
‘Chinesek' nationals, including maiﬂlan@grs'
inhabltants of Hong Kong. The chairman of the commit

a member of the NPC Standing Committee.

1

2. The 'Preparatory Committee for the First Governmen
, . ‘ j'_ X
the HKSAR" shall entrust lts Hong Kong members to set-

electoral college which comprises 1representatives

legislaetive and regional organlisations prior to the establishme;

€

ey

of the HKSAR, as well as representatives of various statu#§r§5
bodies. permanent non-statutory bodiles, and citizens of variéqg
sectors. The electoral collezé. whien must be widely
representative, shall be called the "Electoral College for the

First Government of the HKSAR",

3. The electoral college .for the First Government of the
HKSAR shsall be responsible for the drafting of the relevant
procedures for the selection of the first Chief Executive, who

will then be selected by consultations or elected from candidates
nominated through consultations..

(The qualifications, functions and powers, and so on of the
Chief Exécgtive will be as sef down in the provisions of Chapter

4 of this Law.)

4. The electoral college for the First Government of the

HKSAR shall be responsible for the drafting of the procedures for



f_the election of the first legislature. Members of the
h.lezislature in office before the establishment of the HKSAR who
saéisfy the requirements of Chapter U of this Law may be elected
es members of the first legislature.

(The qﬁalifications. functions and powers,  and so on of the
members of the legislature will be a8 set down in the provisions
of Cheapter 4 of this Law.)

5. Government officials, public servants and Jjudicial
officers in office before the establishment of the HKSAR who
satlsfy the requirements of this Law shall be employed Dby the
first government.

{The .composition. functionse aﬁd'powers of the execgtive
authorities will be as set down in the provisions of Chapter U4 of

this Law.}

Proposal 6;
i, The Chief Executilve
The NPC Standing Commilittee of the Pecople's Republlc of
China shall appoint a "Preparatory Committee for the First
Government of the HKSAR", Members of the Committee shall be
Chinese nationals.who ére permanent iqhabitants of Hong Kong
{ .
and the <cheirwan of the Committee ;gall be elected from
amongst the members themselves.
In mid- or late 1996, the Preparitory Comﬁitteé for the
First Government of the HKSAR shail. in accordance with this

Law, hold elections in Hong ‘Kong to select the Chief

Executive designate through direct elections on a one-man-

one-vote beeis.
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On 1 July 1997 the Chilef Executive designhate shall be
appointed by the Centrasl People's Government and take t@e
cath of officé.
h3 The Principal Officlals
The Chief Executlve designate shall, before 1 July
1997, nominate principal offlcials for the executive
authorities of the HKSAR and submit the nominations to the
Central Pecple's Government for apgointment. The principal
officials shall take the ovath of office on 1 July 1897.
3. The Legislature
Members of the Legislative Council in June 1997 shall
automatically-become members of thegfirst legislature of the
HKSAR on 1 July until their terms of office explire. Apart
from taking an oath of allegiance to the SAR, there shall

not be any other speclal arrangements.

Article 171:
Proposal 1:

At the time of the establishment of the HKSAR, laws

previously in force in Hong Kong (that 1s, the Common Law., rules
of equity, ordinances, subordinate legislation and customary
Law), save for those listed in the Appendix, shall be adopted as

the laws of the HKSAR.
!
The adoption of the above-mentioned laws shall not affect

the power of the NPC Standing Committee to, through the exercise
of 1ts power of interpretation of this Law, repeal any of the

above-mentioned laws previously in force in Hong Kong which are
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found to be in contravention of the Basic Law after thé
éstablishment of the HKSAR.

Documents, certificates, contracts, and the rights and
obiigations that are effective under the laws pfeviously in force
in Hong Kong shall continue to be effective and be recogniied and
protected by the laws of the HKSAR provided that they do not
contravene thies Law.

(Note] - The laws listed in £he Appendix are laws previocously
in force in Hong Kong which the NPC Standing Committee considers
to ‘be obviously_in contravention of the Basic Law.

Proposal 2:

Where the Basiec Law Committee considers upon examination
that any legislation previously inlforce in Hong Kong contravenes
the Basic Law, it may report it to the NPC Standing Committee to
be ;epealed upon the estaeblishment of the HKSAR.

Documents, certificates, contracts and the rights and
obligations that are effective under the laws previously in force
in Hong Kong shall continue to be effective eand be recognised and
protected by the laws of the HKSAR provided that they do not
contravene this La@.

Proposal 3:

Ordinancés and subordinate legislation previously in force
ih' Hgﬁg Kong shall, under the provisio;s of Article 8 of this
Law, be considered effective until they are revoked or amended in
accordance with the procedures prescribed by this Law, save for
any that are declared to be in contravention of the Basic Law

under the provisions of' Article 168 of this Law upon the
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establishment of the HKSAR.

Rights and duties effective under the laws previously
force in Hong Kong which continue to be in force upon
‘establishment of the HKSAR shall contihue to be eff;ctive and

protected and recagnigsed by the laws of the HKSAR,

Article 172: This Law ghall be enacted after it is passed by

National Pecple's Congress of the People's Republic of China

in
the

be

the

and

promulgated by the President of the People's Republic of China,

and shall, save for the relevant provigions under Articles
and 171 of this Law, take effect at zero hour on 1 July 1997.
[Note] A member held that this Law should take effect

on the date of its promulgaticon by the President of the
PRC.

a4 If there 1z any discrepancy between the Chinese and
English versions, the Chinese version shall prevail.

170
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PROGRESS OF THE CONSULTATIVE COMMITTEE
FOR THE BASIC LAW

f

Ann Tese Kai

The year 1987 has been a' very important year in the process of
drafting the Basic Lasw because the various subgroups have already
embarked on the stage of drafting the actual provisions of the
Basic Law. AT the same time, the CCBL has systematically carried
out consultative work according to 1ts schedule in support of the
discussion of the Drafting Committee.

The CCBL entered its second stage of work’inASeptember-last year.
Puring the year from September last -year to August thils yvear, the
specisl groups of the CCBL held more than 170 meetings and
completed 36 final reports for submission to the Drafting
Committee. The opinions and proposels put forward in these
reports were seriously considered by the drafters,

To .tie” in with the progress of the Drafting Committee, the
Executive Committee. drew up a work schedule for the third stage
of work 1in August this year, and decided that the work in the
next six months would focus on the followling three areas :

(1) To submit reference material and reports on the issues for
consultation raised ,by the Drafting Committee regarding the
exlsting problems in the special topilcs.

(2) To submit opinions and proposals on the preliminary
provisions prepared by the subgroups of the Drafting
Committee.

(3) To submit reference material and research reports regarding
the crux of the problem involved in the discussion of the
special groups at the second stage, so that more in-depth
opinions could be formed.

To meet the needs of- the new stage of work, the  CCBL reorganised
the previous eight speclal groups into six which match the
subgroupe of the Drafting Committee so as to facilitate exchange
between corresponding groups of the two Committees. ATt the same
time, the CCBL worked out a better work schedule to further
improve efficiency. :

By now, the second stage of work has basically been completed.
Within the three months, the special groups prepared opinions on
the draft provisions o6f Basic Law and recearch reports on special
topics. These 21 documents have been submlitted to the Drafting
Committee 1in late . November and early. December so that the
drafters could refer to them well before thls plenary session.

According to the Constitution of the CCBL., the maln duties of the
CCBL 1is to reflect to the Drafting Committee the views of Hong
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Kong people on the Basic Law accurately and in detail, and to ha
consulted by the Drafting Committee. Nelther of the Committees
will be subordinate to or play a leading role in relation to the
other. -

In the past yeanr, the two Committees strengthened their
cooperation and communication. After each subgroup meeting. the
co-convenor of the relevant subgroup repiding in Hong Kong 1.e.
Dr Raysn Huang, Mr Simon L1, Mr Louls Cha, Mr Wong Po Yan or Dr
Ma Lin and other drafiters residing in Hong Kong were ipvited to
the exchange session of the corresponding special group of the
CCBL to report on the progress of the subgroup meeting. In this
way, CCBL members were able to grasp the main points ° and
progress of the dréfting. which proved very helpful 1o the
communication and co-ordination between the two Committees.

Mr Hu . Sheng, Vice-Chairman of the Drafting Committee and .co-
convenor of the cé—ordingting group visited Hong Kong in early
October.. The various special gZroups held exchange sessions where
" Mr Hu received theilr views on the preliminary provisions prepared
by the subgroups of the Drafting Committee.

In addition, the Secretariat of the Drafting Committee entrusted
the Secretariat of the CCBL with .the respongibility of collecting
designs for the regional flag and emblem of the HKSAR, By the
end of November, we have received B7 designs. The Secretariat of
the CCBL has planned a promotion campeign regarding the design
competition for the regional flag and emblem. Mr Mo Kwan Nin
will explain the details of the promotilion.

The Executive Committee 1is now preparing a plan for the next
stage of work to ensure effective consultation after the
publication of the first draft of the Basic Law next year. As
substantial provisions will be available then, it is expected
that the manner of consgultatlion will change accordingly. Hence,
further deliberation and careful planning 1s required. With
whole-hearted co-operation between the two Committees, I believe
we will make a good Jjob of drafting the Basie Law.



MR JI PENGFEI'S CLOSING SPEECH AT 'THE SIXTH PLENARY SESSION
: QOF THE DRAFTING COMMITTEE FOR THE BASIC LAW
(16 DECEMBER 1987)

Members,

The sixth plenarylsessibn of the Drafting Committee i1s about to
be adjourned.

We. have received the progress reports of the Subgroups ‘oﬂ
Political Structure, on Economy, and on Education, Technology and

Science, and the Secretariat's explanation regarding the
Collection of Draft Provisions of the Yarious Chapters Prepared
by the Subgroups. Dr T.K. Ann has reported the progress of the
CCBL in Hong Keng . During these few days, members have
carefully deliberated upon the dreaeft provisions prepared by the
thbee Subgroups mentioned above, and expressed many valuable
opinions on amendment. Members have also discussed the
collection of draft provisilons of the Basic Law as a whole and
put forward a number of constructive proposals, The plenary

session has thus accomplished its mission.

The® Chairmen's meeting vesterday decided that future work would
be arranged as follows :

1. The Subgroups on Political Structure, on Economy and on
Education, Science and Culture were asked to make the besrt
use of their time after this plenary secsion to seriously
study the views expressed by members present at the session
and the relevant opinions of the CCBL and other parties, and
to further revise the relevant provisions which will then be
submitted to the coordinating group.

2. The coordinatling group was asked to modify the collection of

draft provisions for submission to the seventh plenary
session. ’

3. The various subgroups will still be functioning. When
necessary, the coordinating droup may ask the relevant

subgroups to continue with their study on certain questions
and submit proposals for amendment.

u. We intend to hold the eeventh plenary session in the latter
half of April to approve the draft of the Basice Law which
will then be publishied for consultation, and to propose
gspecific methods of consultation. According to our plan,
the consultation (with the various csectors in Hong Kong in
particular) will last for about 5 months. The Secretariat
of <The Drafting Committee will compile the opiniones on the
Basic Law in October next year to be forwarded to the
subgroups for consideration and further amendment to the
provisions. Then the coordinating group will arrange the
provisions in order and make any nececssary modification.
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\ .
The revised draft will be =2ubmitted to the eighth plenary

geaglon for examinatlion.

It is expected that the eighth plenary session will be| held
in late. 1988 or the first quarter of 1989. The session will
pass the Basic Law (Draft) and submit it to the Standing
Committee of the NPC for examination. Publicsastion will be
mande by the NPC Standlng Committee according to fixed
procedures., Different perties and the various sectors 1in
Hong Kong will again be consulted.

Members, the drafting of the Basic Law will enter a new stage in
1988. Despite the tremendous progress wWe made, we still expect

an
members, 1988 is going to be an even more rewarding yYear.

arduous task. I belleve, with the unfailing efforts of all

1
)

Thank you. . . S
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COMMUNIQUE OF THE SIXTH PLENARY SESSION
OF THE DRAFTING COMMITTEE FOR THE BASIC LAW
(16 DECEMBER 1987)

Thé sixth plenary secssion of the Drafting Committee for the Basic
Law was held from 12 te 16 December in Guangzhou. Fifty-three

members attended the session and five members were absent with
-apologlies,

The session received the progress reports of the Subgroups on
Political Structure, on Economy, and on Education, Technology and
Science; the explanation given by the Secretariat of the Drefting
Committee regarding the Collection of Draft Provisions o¢f the
vYarious Chapters Prepared by the Subgroup: and the report by Dr
T.K. Ann on the progress of the CCBL in Hong Kong. Members
expressed their opinlons on the revision and modification of
individuel draft provisions and the collection of draft
provisions as a whole, The session requested the relevant
'subéroups to study the views expressed by members and the
oprinions of the CCBL and vaeriocus sectors, and further amend the
provisions. The coordinating group will then prepare the draft
of the Basiec Law by arranging the draft provisions of all
chapters 1in order and making necessary modification. The draft
will be submitted to the next plenary session for examination.

The session resoclved that the seventh plenary session of the
Drafting Committee be held in Beijing from 24 to 28 April 1988.
The main items on the agenda will be as follows : to examine the
draft of the Basic Law submitted by the coordinating group and to

make arrangements for consultation regarding the draft of the
Basic Law.





